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ERHAPS you are like this man. 

He’s thinking about what the 
future holds for him. The thought 
of working, year after year, hoping 
some day he will be able to retire 
but knowing he can’t, until he’s 
made plenty of money, is not par 


ticularly pleasant. 


You need not be like him. You 
can take life easy later on. To help 
you achieve and guarantee freedom 
from necessary occupation after age 
60 or 65, The Travelers has a num- 
ber of plans including the new Re- 
tirement Income-64 Life Contract. 
One of these will fit your needs and 
your pocket-book. 


Further information about these 
Retirement policies will be furnished 
without obligation by any repre 
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What Does Constitute Doing Business? 


When all the information you have available leaves you uncertain as to whether 
some one particular state w ili hold that your corporate client’s transactions constitute 
doing business in the state and require qualification as a foreign corporation; or when 
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Invitation to 


British, Scotch, Irish and Paris Bars 


Next Annual Meeting in Chicago 


PrHE Execut Committee it its mid-winter 

meeting at Ashevill N. ( decided that the 
Association’s next annual meeting should be held in 
Chicago, beginning about August 20 

Invitation re sent to the judges and mem- 
bers of the leg fession of England, Scotland, 
Northern Ireland, Irish Free State and the Order of 
Advocates of Pat to visit the American Bar at 


that time 


Virginia Judicial Council Reports Recommendations 


M ORE that re of statutory changes and enact- 
ments, most of them procedural, were recom- 
mended by the Virginia Judicial Council in its Report 


submitted to the Governor and Supreme Court of 


se of last year. Many of the most 
recommended by the Council had 
yeen approved by the Virginia State Bar As- 

Youncil in the form 


Appeals at the 
important measures 
already |! 


sociation, and were indorsed by the 
drafted by the B 


or the 


Association. 


One nost important changes in criminal 


procedure re nded was the repeal of the statutory 


provision that the prosecution might not comment on 


the defendant’s failure to testify. This was a highly 


controversial n ire, seriously objected to by many 


criminal lawyers the state. The suggestion was 
adopted by the State Bar Association, but the Council 


; 


at first was inclined t 
viding that the 


> restrict the measure by pro- 
could comment on the 
failure to testify only in its opening argument. Finally, 
however, the bill as drafted by the Bar Association was 
approved, simply omitting from the statute the state- 


prosecution 


ment that the ution might not comment on the 
failure to testify 

It was also recommended that the jury in criminal 
trials merely find as to the defendant’s guilt or inno- 


~ 


wo 





cence, leaving the punishment to be fixed by the judge 
The advantage of such a provision, it was pointed out, 
is that it allows the judge in determining the sentence 
to take into account the defendant’s record, whether 
he is a professional criminal, or a first offender, and 
other facts of his personal history which could not be 
introduced before the jury. 

The use of short forms of indictment for murder 
and manslaughter, and the requirement of a special plea 
in cases where the defense of insanity is to be set up, 
were also recommended. A suggestion that the judge 
should be permitted to sum up the evidence and state 
the issues to the jury was finally dropped, for the rea- 
son first that it was felt that this was probably possible 
under the law as it stood, and secondly, because the 
suggestion had aroused so much hostility that it was 
felt to be inadvisable to urge legislative action on the 
matter. 

Several changes in chancery practice and pro- 
A bill, similar to one in- 
dorsed by the Virginia State Bar Association, was ap- 
proved, permitting the trial court, in its discretion, to 
require the whole or part of the testimony to be given 


cedure were recommended. 


orally, instead of by deposition, and providing that evi- 
dence and rulings on exceptions may be reduced to 
The abolition of the rule giving 
answers under oath weight as evidence was also recom- 
mended, by a bill which would make the answer have 
the effect merely of an affidavit, except in cases where 
the complainant really wants a discovery, and asks for 
answers to specific interrogatories. Such a reform had 
also been approved by the Bar Association. The Coun- 
cil also recommended reducing the time within which 
a defendant must file his answer or defense from six 
months from the return day of the process, to thirty 
days from that time, or if the bill be not filed by that 
time, within thirty days after it is filed, unless the 
court, after notice to the other party and for good cause 


writing and preserved. 
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shown, grant additional time. An addition to the Code 
was also indorsed, providing for recording the fact of 
the quashing of an attachment or lis pendens in the 
margin of the page of the book where the notice is 
recorded, whereupon the notice of attachment or lis 
pendens is to become void. 

The evil of wholesale exemptions from jury serv- 
ice, found in almost all states, was also attacked by the 
Virginia Council, which recommended first, that the 
sixty-year age limit be stricken out, and secondly, that 
the exemption of members of military and fire organ- 
izations be restricted. The members of fire companies, 
it was pointed out, constitute a large class, all in the 
prime of life, and many of them business men who 
would make valuable jurors. The bill as recommended 
by the Council still exempts a long list of classes, in- 
cluding all the learned professions and a long list of 
public officials, but it does not exempt pharmacists or 
undertakers, and provides that “not more than ten 
per cent of the active members of the fire department 
of any city or town shall be required to serve at any 
one time, nor shall the sole pharmacist at any one 
pharmacy be required to serve.’”” Whether also to make 
an exception in favor of undertakers was debated by 
the Council, but it was finally felt that if somebody in 
the county dies, a judge will not require the only under- 
taker to serve on the jury. 

The right to take a non-suit, the Council felt, had 
been abused in Virginia, and should be restricted. 
Plaintiffs often try a case entirely through to the very 
end, and then, if the judge’s instructions are not satis- 
factory, or for other reasons they feel the case is lost, 
they take a non-suit, go to another court of concurrent 
jurisdiction and bring a new suit before a different 
judge; if the trial there does not go to suit them, they 
proceed to start the case over again. This is obviously 
a hardship on the defendant. The Council’s bill would 
give the party a right to suffer a non-suit only if he 
does so before the conclusion of the plaintiff's evidence 
in chief. 

The law relating to the appointment of trial jus- 
tices was also recommended to be amended, by pro- 
viding that all trial justices and substitute trial justices 
should be appointed by the judge of the Circuit court, 
for a term of four years. The State of Virginia has 
for some years been experimenting with the trial justice 
system in various counties as a substitute for the jus- 
tices of the peace. “The justice of the peace situation,” 
it was stated at the meeting of the Council, “is the 
weak spot in the judicial system of Virginia,” and the 
same may probably be said of the system generally. 
The bill recommended by the Council provides for a 
general law governing the appointment and jurisdiction 
of trial justices. 

Other statutory changes and enactments recom- 
mended by the Virginia Council include bills relating 
to giving bond in attachment proceedings, creating a 
legal presumption of death after seven years’ absence 
(instead of absence “from the state”), making an heir 
liable if he sells real estate, and providing when dis- 
tribution is to be made of a decedent’s estate, and the 
procedure by which legatees or distributees may com- 
pel creditors to show cause against distribution of an 
estate. 

The Council also recommended to the Supreme 
Court of Appeals an amendment to its rules, which 
would permit the record to be typewritten instead of 
printed, in cases where the transcript of the record is 
over 500 pages in length. This rule, it is explained, 
is aimed at the expense involved in an appeal in such 


cases. The rule would not affect the great majority 


of cases, but in certain appeals, where the transcript 
is long, the expense of an appeal runs into thousands 
of dollars. Most of this expense is wasteful, for as 
pointed out by the Council’s report, a substantial per- 
centage of a record of any material size is never called 
by counsel to the attention of the appellate court. The 
simplest answer, of course, would be to eliminate the 
immaterial matter. But, as the report pertinently asks, 
“who is to differentiate the material from the im 
material? It is a part of the psychology of the matter 
that counsel for the party prevailing in the trial court 
are, as a rule, not inclined to facilitate an appeal, and, 
therefore, they have a large idea of what is ‘material.’ ’ 

The Council therefore felt that the most practical 
solution would be to permit the transcript not to be 
printed, in cases where it ran over 500 pages, but to 
allow a carbon or other copy to be given to counsel for 
each of the parties. The briefs will continue to be 
printed, and counsel, of course, are at liberty to insert 
in or add to the brief any portion of the transcript they 
may deem desirable. 


Presidential Activities 


66—F)ROBLEMS Underlying Law Enforcement” 
was the title of the very timely address 
delivered by President Henry Upson Sims of the 
Association at a banquet of the Cincinnati Bar 
Association on Dec. 2. He dwelt on the funda- 
mental conceptions of law, from the time of the 
great legal scholars of Rome down to the present 
time and showed the changes in legal theory 
through the centuries. Today, he said, it must be 
recognized that the law is always more or less 
experimental and must be adjusted to conditions 
of the time and place, if it is to be effective. He 
discussed his subject under four heads: 1. Law 
to be successfully enforced must represent the 
opinion of a comfortable majority of the people. 
2. Law being in accord with the sense of right 
of a majority of the people, when changed, must 
be changed only in conformity with the principles 
which underlie the law as it was. 3. Law, when 
it must be revolutionized, or completely changed, 
or when a new law is adopted, must be recognized 
as experimental only. 4. Law is essentially a local 
proposition, because right and wrong are but rela- 
tive terms, depending upon the views of a majority 
of the people, which differ in different places. ; 
“Law,” he said at one point, “must advance 
along with the progress of the community and its 
changes must be in accordance with the changing 
feelings of the people. So far as I see it, every 
problem which presents itself to the Hoover law 
Enforcement Commission will be a local question. 
Nearly all law is a local question to be decided 
locally by those persons seriously concerned.” 
Mayor Murray Seasongood welcomed the head 
of the American Bar Association. President George 
E. Mills, of the Cincinnati Bar Association, pre- 
sided at the banquet. Before his visit to the Ohio 
city President Sims had been a guest of honor at 
the annual banquet of the Illinois State Bar Asso- 
ciation to the Supreme Court Judges of the state, 
on which occasion he delivered an address. Later, 
following the custom of Presidents to carry 
the aims and ideals of the Association to local 
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dies, President Sims spoke before the Dallas Bar 
\ssociation, the At na State Bar Association, and 
e El Paso Bar e 1 scheduled to be at Peoria, 
ll.. at the annual In Dav celebration, on Feb- 
vary 15 


Death of John B. Corliss 
EWS of the ut f Hon. John 


B. Corliss of 


Detroit was 10ock to his associates on the 
Board of Edit e Jour L, as well as to his 
many friends American Bar Association. 
Mr. Corliss’ ser. behalf of the organization 
vere long and val le. These were recognized by 
is election as a mber of the Executive Com- 
mittee at the St s meeting in 1920. While a 
member of that | he served on the budget com- 


mittee, which uted at the meeting of the 
Executive Commi 1921, under the chairman- 
ship of John T. R irds of Chicago. Mr. Corliss’ 
knowledge of afi made him a most valuable 
member of this | \t one time he 
the General Cour 


When Judg« ve resigned as 


was also on 


Edi- 


Associate 


tor of the JouRNA few years after its change to 
the monthly fort Ir. Corliss was chosen to suc- 
ceed him. His interest in the editorial and financial 
success of the tion was continuous to the 
day of his deatl 1 it was of no merely formal 
variety. He did t disdain to set forth the advan- 


tages of the Jo \L as an advertising medium to 
acquaintances ted with large organizations 
which looked Il possible advertisers. In brief, 
there was something very real and genuine in his 
attitude toward ything he undertook and he 
could always be 1 on to help to the extent of 
his ability. 

Mr. Corliss had a long and useful career, in 
which many interests were conspicuous. Born in 


1851, his early education was 
in the common schools of his native state and the 
Methodist University at Montpelier, where he re- 
ceived his degree in 1871. In 1875 he was graduated 
from what is now the Washington University at the 
national capital in the same year he began prac- 


Richford, Vt., June 7, 


tice in Detroit, ializing in corporation law and 
statutes covering the conduct of elections. His 
interest in pol led to his election as city attor- 
nev, which position he held for two terms, and 
to congress, it h he served four terms. Dur- 
ing his servi ity attorney he drafted an 
entirely new irter, which the legislature 
enacted into la n 1884, and which continued in 
effect until the present charter of Detroit was 
adopted in 1918. He had long a conspicuous 
part in Masonic affairs. He was a member of the 
Union Lodge | nsular Chapter, Detroit Com- 


Sovereign Consistory and co- 


mandery, Michig t 
1 of the Supreme Council 33rd of 


ordinate bodies a1 


Northern Jurisdiction of America. When ground 
was broken, Nov. 21, 1920, for the new Detroit 


’ 


delivered the principal address. 
Scottish Rite 


Masonic Temy 
He was the author of a 
Masonry. 

He married 


: . f 
history of 


1876 Miss Elizabeth Danforth of 


Vermont. who died in 1888. His second wife, Dor- 
othy Montgomery, he married in 1917. His chil- 
dren are Tohn B., Tr.. Mrs. Earl Holley and Mrs 


George M. Holley 
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JouN B. 


Oklahoma State Bar Issues Rules on Disbarment 


ULES of professional conduct, the causes for dis- 

barment, and the rules governing disbarment pro- 
ceedings have been adopted by the recently organized 
State Bar of Oklahoma, and published in pamphlet 
form by the Bar’s Board of Governors. In addition 
to such usual causes for disbarment as lack of good 
moral character, conviction of crime involving moral 
turpitude, violation of the oath as a member of the bar, 
and wilful violation of the duties of the attorney, the 
Board specifies a number of particular offenses. 

The making of representations by any attorney 
that he has personal influence with the courts, or with 
any judge or prosecutor, “by word or deed or other- 
wise,” is made a cause for disbarment. The com- 
mission of any act rendering the person unfit to be 
trusted with the powers and responsibilities of a lawyer 
is also made a cause for disbarment, even though the 
act was not associated with his duties to the courts 
or to a client, nor punishable as a crime. 

The employment or payment of any person for 
soliciting legal business; the dividing of fees with per- 
sons outside the profession, except upon collections of 
commercial claims; and the dividing of fees with a 
client, are also enumerated as causes for disbarment. 

Elaborate rules governing proceedings for dis- 
barment, suspension or other disciplinary action have 
also been adopted by the Oklahoma State Bar, and are 
included in the pamphlet. All such proceedings are 
instituted before the administrative committee of the 
local county section of the State Bar. Grievances are 
in the first instance investigated by an examiner ap- 
pointed by the administrative committee. He is re- 
quired to report the result of his investigation, and if 
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he finds that the facts warrant, he may file a draft of 
a complaint. 

A hearing is thereupon had before the adminis- 
trative committee. The complaint is the only pleading 
allowed, except the accused’s answer. No demurrers 
or motions are permitted, and it is expressly provided 
that “technical rules of pleading shall not be ap- 
plicable.” The complaint need only state the name of 
the complainant and, in concise language, the grounds 
of the complaint. 

The complaint is served upon the accused, who 
may file a written answer. At the hearing, the com- 
mittee may summon witnesses, and a record of the pro- 
ceedings is to be kept, but the hearing is not public, 
unless the Board of Governors so orders, or the ac- 
cused so requests. 

The decision and recommendations of the com- 
mittee are filed with the Board of Governors, which 
holds an oral hearing on the matter. Statements in 
support of or in opposition to the conclusions and 
recommendations may be filed by the accused and the 
complainant. Upon final submission, the Board of 
Governors enters its order. It is provided that no 
decision of an administrative committee is to be re- 
versed for procedural error, or unless upon the whole 
record the Board is of the opinion that there has been 
a miscarriage of justice. 

By consent of the Board of Governors, such pro- 
ceedings may be instituted before it directly. In such 
case, the procedure is the same as in proceedings be- 
fore the local Administrative Committee. 

A person who has been disbarred may petition the 
Board of Governors for re-instatement. At the hear- 
ing on this petition, the Board may summon the com- 
plainant, the members of the Board or Committee 








Delaware Corporations 


Assistance to Lawyers in Organization— 
Registration in Foreign States 


Digest of Law, including 1929 Amendments, with 

forms for incorporating. Also pamphlet on “Stock 

Without Par Value” under Delaware Law to lawyers 
on request. 





NEW EDITION 
With 1929 Amendments and Annotations to date 
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Watton Studio m 
James R. Keaton 
President of State Bar of Oklahoma 


before which the disciplinary proceedings were heard, 
and other witnesses. Re-instatement is not to be 
recommended except upon proof that the person dis- 
barred now possesses moral qualifications and learning 
in the law required for admission to the bar. If a 
majority of the Board vote for re-instatement, the 
recommendation is submitted to the Supreme Court for 
its aproval. 

If a petition for re-instatement :s rejected, an- 
other petition may not be considered by the Board fot 
a period of two years. 

The rules of professional conduct adopted by the 
Board of Governors and aproved by the Oklahoma 
Supreme Court, and included in the pamphlet, are the 
same as the Canons of Ethics of the American Bar As- 
sociation. 

The members of the Board of Governors of the 
State Bar of Oklahoma are J. R. Keaton, president, 
Edgar A. deMeules, first vice-president, Horace .G 
McKeever, second vice-president, Alger Melton, third 
vice-president, Ff. B, H: Spellman, treasurer, Vern E. 
Thompson, J. H. Gerdon, W. E. Utterback, H. C. Pot- 
terf, Grover C: Spillers, Charles A. Dickson, C. Guy 
Cutlip, Sam Massingale, and A. W. Rigsby, secretary 
pro tem. 


Jurors’ Handbook Appears in Missouri 


fg eg nom with the desirability of a “Handbook 
for Jurors,” as described in an article in the Jour- 
NAL, Judge Frank Kelly of the 28th Judicial Circuit, 
Cape Girardeau, Mo., has adopted the idea, and has 
prepared a small pamphlet entitled “Primary Sugges- 
tions to Jurors.” The booklet informs the reader of 
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the responsibilities of a juryman, and gives, in cate- 
hism style, the essential facts about the ordinary law 
it, and the work of the jury. 

“T like the idea of better preparing jurors for 
the performance of their duty,” states Judge Kelly, in 
nforming the ] of his adoption of the idea, 
ind am glad my eye fell on the item concerning the 


same published in the JoURNAL in the August number, 


1929.” 

Judge Kelly’s introduction explains that he is un- 
ware to whom cré s due for originating the hand- 
00k idea. His material, he states, he took from a 
similar booklet issued by the judges of Delaware 


County, Pa. Their booklet, he states, gives credit to 
the Commissioner of Jurors of the County of New 
York and to the Hon. I. T. Richardson of Emporia, 
The New York pamphlet in turn states that 
is reprinted by permission of Hon. 

Associate Justice of the Appellate 
Court of New York, Second 


Kansas. 
the material thereir 
William B. Carswell 
Division of the 
Department 


Supreme 


Rhode Island Council on the Rule-Making Power 


HAT the Rhode Island Council agrees that the first 
step to be tal the administra- 
tion of justice efficient is to give the courts full power 
to regulate their procedure, is evidenced by the fact 
that its entire annual report, recently submitted, is de- 
voted exclusively to urging this one recommendation. 
The reasons given by the Council for singling out 
this one proposition are: first, that “the modern move- 
ment to improve the administration of justice includes 
the regulation of procedure by rules of court rather 
than by legislation”; second, while the courts are al- 
ready vested with authority to make rules, the long con- 
tinued practice of legislature also to make rules 
by statute “presents the situation of divided authority 
and, in view of modern practice and opinion, suggests 
the question whether the time has not now come to 
vest in the judicial department full, if not exclusive, 
authority to regulate its procedure”; third, if regula- 
tion of procedure is to be by rules of court, the first 
step before proceeding to further recommendations, is 
to settle the authority of the courts to make the most 
comprehensive rules upon unquestioned authority; 
fourth, the Council is of the opinion that “all matters 
of judicial procedure should be regulated by the courts, 
which are the constitutional instruments for the ad- 
ministration of justice.” Also, the Council states that 
it has under consideration a number of matters of 
procedure, but it feels that this question of the rule- 
making power is fundamental to its decision whether 
its recommendations should take the form of legislation 
or of rules of court 
The subject i 


| 
take1 t rder to make 


treated by the Rhode Island Ju- 
dicial Council’s Report in all its pertinent aspects— 
theoretical, historical, constitutional and practical. On 
the theoretical side, the féporf points out that the courts 


constitute a distinct and sepatate branch of constitu- 
tional government, the judicial department. The rules 
necessary for the orderly operation of the judicial 
machinery can best be formulated by the courts them- 


selves, the bodies best adapted by training and expe- 
rience and by being actually engaged in the transaction 
of the public’s legal business, to perform this function: 

The executive department, as represented by va- 
rious boards and commissions, has this rule-making 
power. The legislative department has its own elab- 


orate rules of procedure to facilitate the transaction of 
its business. “This right of each department of the 
government to make its independent rules of procedure 
is necessarily regarded as an inherent right, essential 
to the orderly, and effective functioning of the depart- 
ment.” Only the judiciary, strangely enough, has not 
fully exercised this inherent right. The courts do, to a 
limited extent, make rules for the transaction of ju- 
dicial business, but either through inertia or voluntary 
submission, they have divided this rule-making power 
with the legislative department. The substantive law, 
dealing with the creation and limitation of substantive 
rights of persons and property, is distinctly the province 
of the legislative department, and the Rhode Island 
Council’s report expressly disclaims any suggestion that 
the courts should in any degree interfere with that 
province. But the adjective law, having to do with 
judicial procedure, the report states, “is with equal dis- 
tinction within the province of the courts to create 
and limit by rules.” 

Historically, the report points out, the rule making 
power resided in the courts. Legal histories are quoted, 
showing that “Rules and Orders affecting the practice 
of the Courts . . . . go back for a long period in Eng- 
lish legal history and it is impossible, without further 
research into the archives of the fourteenth century, 
to state definitely when they began.” The known 
Chancery Orders go back to 1388, and the oldest 
known Common Law Rules to 1457, but the oldest of 
these latter refers clearly to still older Rules, which 
seem to have disappeared. 

“As has been suggested,” the Council quotes from 
Jenks’ “Short History of English Law,” “these Rules 
and Orders appear to have been for long issued by 
the Chancellor and Justices on their own responsibility, 
as controllers of the business oftheir courts; afd, so 
long as they stood in that position, they belonged 
entirely to the judicial branch of legal authority.” 

“We inherited this system of regulating pro- 
cedure by rules of court,” Roscoe Pound is quoted as 
saying, “and practice at law in the United States is 
founded upon the rules of the superior courts in Eng- 
land as adopted and modified by our courts prior to the 
taking over of the subject by the legislatures:” 

The change from judicial rules of procedure to 
legislative regulation has been explained by Edmund 
M. Morgan, of the Judge Advocate General’s. Office of 
the United States, in an article quoted in the Council’s 
report: 

“Anciently, regulations of pleading and practice 
were principally of judicial origin. Some were the 
result of judicial decisions in individual cases; others 
were court rules formally declared; some few were 
enactments of parliament, the latter of which were at- 
tempts to mitigate some of the most technical of the 
asperities of common law pleading. By the beginning 
of the nineteenth century the rules of common law 
procedure had become so rigid and formal that some 
relief, other thah from the courts themselves was im- 
perative. In this country various statutory modifica- 
tions of the ancient rules were enacted. It must be 
remembered, however, that most of these rules were 
developed by judicial decision, as were the principles 
of substantive law, and the doctrine of stare decisis 
was applied to them. Consequently, they became prac- 
tically as formal and rigid as legislative enactments. 
Regulation by rule of court will, of course, not be sub- 
ject to this objection.” 

On the constitutional aspect of the question, the 
report calls attention to the fact. that“‘In.Rhode-Island, 
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as in a majority of the states the constitution does not 
vest the power of prescribing court procedure in either 
the legislative or judicial department ; and while it has 
been held the establishment of a court by the consti- 
tution carries with it an inherent right to control its 
own procedure . . . the argument of inherent right 
should be made with recognition of the prevalence and 
long continued practice of legislation regulating pro- 
cedure.” 

Statutes embodying the features called for by the 
rulemaking proposals have been enacted in Colorado, 
Delaware, New Jersey, Virginia, Washington and Wis- 
consin. They provide that the courts may by rule 
regulate procedure and that rules of court shall super- 
sede (so far as they conflict with) existing statutory 
and common law regulations of procedure. 

Since such provisions are statutory, the report 
says, and are not embodied in a constitutional amend- 
ment, “they transfer no right or power from one 
branch of government to another, and only delegate the 
task of simplifying the present procedure, which task 
could be resumed at any time by a repeal or change of 
the statute.” 

It may be argued that a statute giving the courts 
power to formulate rules of procedure is unconstitu- 
tional, as a delegation of legislative power. This argu- 
ment assumes that the regulation of court procedure 
is a legislative function. Such an argument was made 
not long ago in a Washington case, in which the con- 
stitutionality of such a statute was called in question. 
(State v. Superior Court, 148 Wash. 1.) The court held 
that while it may be assumed that the legislature has 
a right to make rules for the court, it does not follow 
that such action is a legislative function. “We think 
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it follows,” said the court, “that the Legislature, 
although formerly functioning in this state as the 
source of rules of practice and procedure in the courts, 
did not, in so doing, perform an act exclusively legis- 
lative, and may, if it so desires, transfer that power 
to the courts, without such act being a delegation of 
legislative power.” 

This case leaves but little room to doubt the con- 
stitutionality of such statutes, we are told. If any- 
thing, the Washington court was too mild in merely 
holding that the legislature, if it desires, may “trans- 
fer” the rule making power to the courts. It would 
be more correct to refer to such statutes not as trans- 
ferring the right to the courts, but as merely surrender 
ing a power which the legislature had exercised, to- 
gether with the courts, leaving that power henceforth 
to be exercised by the courts alone. 

The practical advantages of vesting this power in 
the courts are summarized by the Rhode Island Judicial 
Council as follows: 

“The courts are familiar with the requirements 
of practice and hence may be expected most efficiently 
to provide rules. 

“The courts are continually in session during the 
greater part of the year and hence in a position to 
act without the delay necessarily attendant upon legis- 
lative action. 

“The courts could, and doubtless would apply the 
power, by constant supervision and speedy change 
when required, to simplify and expedite litigation, 
thereby applying one effective remedy for the conges- 
tion of dockets, the delay of trials and the requirements 
of extra judges. 

“The legislature and its committees might well be 
relieved of the substantial burden of legal-procedure 
legislation, thereby enabling attention to the growing 
and already voluminous matters of substantive law of 
great public and general importance and interest.” 

The Report of the Rhode Island Judicial Council 
states that all of the acts recommended in its two pre- 
vious annual reports except one were adopted by the 
legislature at its January, 1929, session. This evi- 
dence of the willingness of the legislature to accept 
the recommendations of the Judicial Council, together 
with the fact that the Council in its current Report has 
deemed the rulemaking power of the courts of such 
outstanding importance as to make it the subject of a 
painstaking research and to present it as the Council's 
sole recommendation for the year, gives reason to hope 
that the Rhode Island legislature will adopt its pro- 
posal. 

The members of the Rhode Island Judicial Council 
are Elmer J. Rathbun, chairman, Charles A. Walsh, 
Max Levy, George H. Huddy, Jr., Francis B. Keeney, 
and Edward C. Stines. 





New York Crime Commission's Proposals 


HE New York Crime Commission has proposed 

six bills and one amendment to the Constitution 
to the legislature now in session. The amendment, 
according to the New York Times, would permit 
optional waiver of jury trial by defendants for trial 
by judges. The most important of the other meas- 
ures are designed to stop perjury in the courts, 
grant the presiding judge the right of comment on 

















CurRRENT EVENTS 81 


estimony and discourage 
e practice of defendants 

not taking the witness 
tand. 


' 
illow a prosecut 


One of the bill 
Pp 

peach the _ testin 
his own witnesse 

ford the defendant 


ilar right as to fense 
witnesses. “There are so 
many cases,” tl me 
Commission is quoted as 
saying, “where tl Dis- 
trict Attorney is met with 
1 witness who upon tak 
ng the stand testifies con- 
trary to his previous 
statements r testimony. 
The District Attorney is 
yet bound by the testi- 
mony since the tness 
was called to +h, ‘ na t Vv 
him. Usually 

sons are of undependable 
and irresponsib] irac 
ter. The prosecut hould 
not be compelled t ac- 
cept the testimo: vith- 
out being allowed to 
cross-examine such a per- 
son as he would stile 


ile 
witness. He should be 
permitted to show by pre- 
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Designed more directly 
to punish perjury, the 


Times report continues, 
the companion 
define a new crime of 
“false swearing,’ 
would be a misdemeanor 
triable in Special Sessions 
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jured testimony would -—— 
not have to be proved but simply the falsity of 


statements m Perjury, termed by the commis- 


sion “a practi too prevalent in the larger 
cities,” is a fel w and necessarily prosecuted 
by indictment | jury trial. Because of the de- 
lays involved in such a prosecution and the size 


of the penalty, the District Attorneys have found 
it dificult to obtain convictions. By its proposal 
the Crime Commission hopes to make conviction 
for false statement easier without changing the per- 


jury law. At same time there would be no 
risk of having a bill declared unconstitutional which 
simply changed the status of perjury from a felony 


to a misdemear 
The Crime Commission’s comment on the pro- 
posal to grant judges the right to comment on the 
testimony and character of witnesses is as follows: 
“We believe and recommend that there should 


be restored to the judge the right of the control 
of a trial which was enjoyed at common law. The 
modern criminal trial in the States has quite largely 
developed into a battle of wits between the oppos- 
ing attorneys, with the judge officiating as little 
more than a referee and not permitted to assist in 
the development of the true facts. 

“The defendant, in his anxiety to be set free, 
is not interested in how many or what tri¢ks his 
attorney may employ so long as the desired free- 
dom is attained. The interest of the public is a 
fair ascertainment of the truth without tricks, false- 
hoods or camouflage of any sort. We conceive it 
to be the duty of every judge to so conduct a trial 
that the truth be developed and the facts presented 
to the jury with the law relating to them clearly 
stated in an understandable way to assist the jury 
in its determination.” 
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THE NEW YORK EXECUTIVE BUDGET 


Principles of Constitutional Law of General and Permanent Importance Involved in Con- 
troversy Between the Governor and Legislature of State Regarding Executive Budget of 
1929—Far-Reaching Application of Recent Decision of Issue by the New York Court 
of Appeals 


By WitirAm D. GuTHrRIE 
Vember of the New York Bar 


HE recent controversy between the Governor 
and Legislature of the State of New York with 
respect to the executive budget of 1929 in- 
volved questi principles of constitutional 
law of general permanent importance and of 
public interest in the States. As ultimately sub- 


mitted to the courts, the validity of provisions con- 
tained in twelve parate statutes was directly in 
ssue, and all of these enactments were finally held 
to be unconstitutional and void. Briefly stated, the 
gist of the controversy was as to the power of the 
Legislature to delegate to several of its own mem- 
bers essentially and administrative func- 


tions and throug em to control the segregation 
rr expenditure appropriations. The New York 
Court of Appeals held that no such power of dele- 
gation existed under the Constitution of the State.’ 
The significance, ad application, and probable 


far-reaching influence of this decision can hardly be 
overstated. 

Indeed, the litigation presented striking in- 
stances, not only of the almost perennial conflict 
between the legislative and executive branches of 
our State Governments, but of the danger of undue 
encroachment by the legislative department on the 
other branches by virtue of its inherent predomi- 


nance and its control of the purse, and of the duty 
of constantly recurring to and enforcing fundamen- 
tal principles if the American constitutional system 
is to be preserved 

When the New York Constitutional Conven- 
tion of 1915 assembled, the most important and 
which were then in the minds 
e the reorganization of the state 

creation of an executive bud- 
ind comprehensive study which 
s received will be seen by ref- 
erence to the published reports and records of the 
Convention, and re was constant recognition of 
their interrelationship and interdependence. The 
executive budget was regarded as complementary 
to the proposed reorganization and consolidation 
of the existing state departments, commissions and 
bureaus, and conversely the reorganization of the 
State Government was deemed essential to any 
effective and satisfactory working of the executive 
budget. Although the revised Constitution, con- 
taining the reorganization and executive budget 
amendments proposed by the Constitutional Con- 


essential reforms 
of its members 

departments and 
get. The intensi 
these two measur 


vention of 1915, was not adopted at the general 
election held in November of that year, the agita- 


1. People v. Tremaine, 252 N. Y. 27 





tion for these two reforms continued, and they 
were finally approved in substantially their original 
form, the reorganization amendment in 1925 as 
Article V, and the executive budget amendment in 
1927 as Article IV-A. Both are now embodied in 
the New York State Constitution. 

Article V entirely reorganized the executive 
branch of the State Government. As first proposed 
in 1915, it provided for seventeen departments ; but 
as finally adopted in 1925 it provided for twenty 
departments. It contains the most specific and 
comprehensive provision in regard to the distribu- 
tion or delegation of executive power to be found 
in any American constitution, namely, that “the 
Legislature shall provide by law for the appropriate 
assignment . of all the civil, administrative and 
executive functions of the State Government, to 
the several departments in this article provided.” 

The Legislature of 1926 reduced the number 
of departments from twenty to eighteen, and en- 
acted appropriate legislation for the assignment to 
these eighteen state departments of all the civil, 
administrative and executive functions of the State 
Government.? The necessary legislation to accom- 
plish these objects was drafted by what was known 
as the Hughes Reorganization Commission ap- 
pointed by Governor Smith. 

The executive budget amendment as proposed 
by the Constitutional Convention of 1915, which, to 
repeat, was not adopted at the election held that year 
but was subsequently adopted in November, 1927, as 
Article IV-A, provides in careful detail for an 
executive budget, i. e., a budget prepared by the 
Governor, which is to be annually submitted by 
him to the Legislature, and is to contain a com- 
plete plan of proposed expenditures and estimated 
revenues and which is to be accompanied by a bill 
or bills for all proposed appropriations and reap- 
propriations. The amendment further provides 
that “the Legislature may’ not alter an appropria- 
tion bill submitted by the governor except to strike 
out or reduce items therein, but it may add thereto 
items of appropriation provided that such additions 
are stated separately and distinctly from the orig- 
inal items of the bill and refer each to a single ob- 
ject or purpose. . .” 

As directed by the amendment, the first execu- 
tive budget was submitted to the Legislature by 
Governor Roosevelt at its session commencing. Jan- 
uary 1, 1929, and it was in connection with the 


2. Laws 1926, chapter 348, State Departments Law. 
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accompanying budget bills submitted by him that 
the controversy arose. 

It may be interesting, as it certainly is appro- 
priate, to trace at this point the origin and growth 
of a legislative practice which the New York Court 
of Appeals has now unanimously held to be uncon- 
stitutional and void. Such a review will show how 
far the Legislature was reaching, and how unlim- 
ited its power of control over the expenditure of 
appropriations would have been if the enactments 
challenged had been held to be constitutional and 
enforcible. 

This legislative practice originated and got 
its first footing? in 1920 in connection with an 
amendment to the New York Tax Law which im- 
posed for the first time a state income tax. A sep- 
arate statute appropriated the sum of $500,000 for 
the expenses of the State Comptroller in collecting 
this new tax; but it provided that no new positions 
should be created and no salaries fixed without the 
unanimous approval of the Governor, the Chairman 
of the Finance Committee of the Senate and the 
Chairman of the Ways and Means Committee of 
the Assembly.* This scheme, of course, vested final 
control in the two chairmen for unless they could 
be persuaded to consent to the creation of the neces- 
sary new positions in the Comptroller’s office and 
the fixing of the necessary salaries, the collection 
of an important tax, essential for the carrying on 
of the State Government, would be greatly ham- 
pered, if not defeated. Stated in other and plainer 
words, from the point of view of what is euphe- 
mistically called “practical politics,” the control of 
the large patronage attending the expenditure of 
possibly $500,000 for salaries was secured to the 
legislative chairmen. Neither the Governor nor the 
Comptroller could then carry out their policies or 
any plans for efficiency and economy in the State 
Tax Department without first obtaining the con- 
sent of the two legislative chairmen. 

It should be in a high degree noteworthy that 
although lump sum appropriations to a state de- 
partment were in no sense a novelty, but had long 
been customary in the State of New York, the act 
of 1920 was the first instance in its history when 
the Legislature reserved or delegated to any of its 
own members the practical control of the segrega- 
tion or expenditure of such an appropriation for 
the expenses of a state department, or the control 
of the creation of necessary new positions and the 
fixing of salaries therein. The precedent thus estab- 
lished in 1920 was followed the next year by broad 
and rapid expansion. A rider was affixed to the 
general appropriation bill, chapter 176, which pro- 
vided that “no part of any appropriation made by 
this act for construction shall be expended for per- 
sonal service except on the approval of the Gov- 
ernor, the Chairman of the Senate Finance Com- 
mittee and the Chairman of the Ways and Means 
Committee of the Assembly,” and this rider affected 
construction items aggregating $6,679,256. There- 
after, year by year, including 1929, a similar rider 
was inserted in each general appropriation bill or 
supplemental appropriation bill. 

The legislation of 1922, 1923, 1924 and 1925 


did not differ substantially from that of 1921. The 


8. Cf. Boyd v. United States, 116 U. S. 616, 685. 
4, Laws 1920, chapter 8. 


two legislative chairmen were continued in control 
of the expenditure of large amounts. In fact, dur- 
ing the course of ten years—i. e., 1920 to 1929, both 
inclusive—the total of appropriations so practically 
controlled by the two chairmen was over $446.000,- 
000; and in addition the State Office Site and Build- 
ing Commission, hereinafter referred to and simi- 
larly controlled by members of the Legislature, was 
vested with power over appropriations aggregating 
over $20,000,000. The development and scope of 
this novel form of legislation and encroachment 
can be studied in detail by reference to the various 
statutes which are cited in the note below.® 

The Legislature of 1921 also created a new 
body, called the Board of Estimate and Control, 
consisting of the Governor, the Comptroller and 
the two legislative chairmen,® and this board was 
authorized to exercise extensive powers of adminis- 
trative supervision over the state departments and 
state institutions. It was at the same time further 
provided by an amendment to the State Finance 
Law, that when by act of the Legislature, a state 
office, board, department, or other state body was 
created or reorganized, and a lump sum was appro- 
priated for its maintenance and operation or for 
personal service, no moneys so appropriated should 
be available for personal service, during the first 
fiscal year thereafter, until a schedule of positions 
and salaries was submitted to and approved by the 
said board, and a certificate of such approval filed 
with the Comptroller of the State. 

The result of the several acts of 1921 was to 
vest very great and far-reaching administrative 
powers in the two legislative chairmen. They were 
members of the Legislative Budget Committee, 
which practically controlled the expenditure of ap- 
propriations for numerous state institutions; they 
constituted a majority where the segregation or 
expenditure of appropriations required the approval 
of the Governor and the two chairmen, and they 
were two out of the four members of the Board 
of Estimate and Control, and thus able to prevent 
or block any action recommended or desired by 
the Governor and Comptroller which they did not 
approve. In one or the other capacity, they were 
able in greatest measure to control the details of 
personnel, of salary, of administrative methods, of 
purchase of supplies, of sale or exchange of per- 
sonal property of the State, of the maintenance and 
operation of state departments and institutions of 
all kinds and descriptions, and indirectly, through 
riders similar to the one of 1921 above quoted, they 
were enabled likewise to control a large part of the 
construction work of the State. The designation 
“Board of Control” was indeed an accurate, candid 
and true description of all of their functions. The 
board in fact did control, and came to occupy a 


5. The yearly totals of appropriations controlled directly or indirectly 
by the two cha.rmen or other members of the Legislature were $500,000 
in 1920, $32,682,450.95 in 1921, $28,114,088.65 in 1922, $40,251,462.67 
in 1928, $41,401,206.80 in 1924, $41,888,384.30 in 1925, $142,518,107.76 
in 1926, $56,428,539.29 in 1927, $48,295,664 in 1928, and $34,542,772.80 
in 1929, making a grand total of $466,622,677.22 for the ten years, 
1920-1929, both inclusive. The statutes were as follows: Laws 1920, 
chapter 8; Laws 1921, chapters 176, 336, 337, 340, 579, 650; Laws 
1922, chapters 106, 128, 319, 897, 402, 405, 643; Laws 1923, chapters 
1, 54, 55, 225, 342, 450, 668, 684, 354; Laws 1924, chapters 70, 140, 
143, 146, 147, 153, 173, 225, 360; Laws 1925, chapters 181, 208, 216, 
224, 487, 557, 659; Laws 1926, chapters 5, 7, 16, 44, 211, 569, 671, 
575, 628, 769, 774, 779, 786; Laws 1927, chapters 4, 10, 54, 55, 56, 58, 
61, 77, 158, 346, 412, 415, 433, 435, 517, 520, 522, 570; Laws 1928, 
chapters 71, 75, 114, 480, 620, 555, 6578, 624, 687; Laws 1920, chapters 
98, 364, 405, 458, 598. 

6. Laws 1921, chapter 336 
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the executive 


ntral and predominant position in 
nd administrative affairs of the State. 
A study of the various statutes involved will 
w the inevitable growth and extent of legislative 
nterferences with the executive branch of the New 


ork State Government. It will demonstrate fur- 
thermore that these were not unimportant and ex- 
eptional special cases, but constituted a compre- 
ensive and deliberate system of encroachment 


upon the executive departments, so that the legisla- 
tive chairmen finally became an all-powerful branch 
f the State Government. 

This was the condition of affairs when the con- 
stitutional amendment Article V was adopted in 
November, 1925, and amended in 1927. Article V 
was dictated by a sound principle of government; 

was urged as an effective and far-reaching re- 
form, and its end was to introduce methods of gov- 
ernmental administration which were the very an- 
tithesis of those formerly prevailing. Instead of an 
administrative cont divided among nearly two 
hundred more or less independent departments, bu- 
reaus, boards, commissions and other agencies, it 
introduced by constitutional mandate a system of 
undivided control, centralized in the state depart- 
ments which it prescribed. Instead of a system of 
diffused responsibility, it concentrated responsibil- 
ity and accountability. It made the Governor, in 
fact as well as in name, the head of the executive 
branch of the State Government, and he was to be 
held accountable to the people at large for its effi- 
ciency or inefficiency, its economy or wastefulness 
in operation. To this end, it was declared that “all 
the civil, administ and executive functions of 
the State Government” should be assigned to speci- 
fied state departments, which were made constitu- 
tional departments and the heads of which the Gov- 
ernor was to appoint by and with the advice and 
consent of the Senate. Manifestly, these provisions 
were utterly incompatible with the continued exist- 
ence of any “board of control” dominated by mem- 
bers of the Legislature and exercising an immense 
administrative power entirely beyond the Gover- 
nor’s authority, as well as incompatible with any 
participation or interference by individual members 
of the Legislature in the administration of the sev- 
eral constitutional departments of the State Gov- 
ernment. The Governor could not supervise and 
control the executive departments and “take care 


rative 


that the laws are faithfully executed.’ (including, 
of course, laws making appropriations of public 
funds) if, at the same time, legislative members, 
in no way subject to his authority, were authorized 
to exercise a large share of administrative functions 


In a word, as stated by a 
ighes Reorganization Commis- 
' ; . > nihlict ~d : he N;: iO ] M Cle 
sion in an essay published in the National Munici 
pal Review for May, 1926, Article V “made impos- 

f other independent inter- 


sible the continuance of 
departmental ex officio boards of the past and ex- 
cluded legislative members as well as the comp- 
troller from administrative functions altogether.” 
At the legislative session of 1926, the Board 
of Estimate and Control was abolished and all of 
its powers and duties were transferred to the Gov- 
ernor.* This was clearly and avowedly in obedi- 
ence to the constitutional mandate contained in the 


7, N Y. Constitution 


chapter 343, sec. 


and executive c 
member of the 


Article IV, sec. 4 
41, State Departments Law 


8. Laws 1926 





new Article V adopted at the November election of 
1925, as well as in pursuance of the recommenda- 
tions of the Hughes Commission. It was thus ap- 
preciated that the adoption of Article V, with the 
mandatory direction that the Legislature should 
assign to the Comptroller “no administrative du- 
ties” and should “provide by law for the appropriate 
assignment of all the civil, administrative and 
executive functions of the State Government, to 
the several departments in this article provided,” 
required the termination of the Board of Estimate 
and Control. 

However, pending the consideration and enact- 
ment of the laws submitted by the Hughes Com- 
mission, and in contemplation of the proposed law 
abolishing the Board of Estimate and Control, the 
Legislature nevertheless proceeded to create a new 
commission designed and intended to exercise like 
executive and administrative functions.® This new 
body was to be known as the State Office Site and 
Building Commission, and it was to be constituted 
of four members of the Legislature and three execu- 
tive officers, viz: the Temporary President of the 
Senate, Speaker of the Assembly, Chairman of the 
Senate Finance Committee, Chairman of the As- 
sembly Ways and Means Committee, Governor, 
Superintendent of Public Works and State Archi- 
tect. The functions of this new commission were 
at first partly legislative and partly executive, the 
latter covering the acquisition of a site for a state 
office building at Albany for which $1,000,000 was 
appropriated; but, in seventeen subsequent stat- 
utes, the Legislature granted to the commission 
additional administrative powers; and finally to a 
great extent it came to supplant the constitutional 
Department of Public Works in connection with 
the building program of the State. Thus, the com- 
mission was authorized to acquire numerous sites 
and to construct the largest and most important of 
the state buildings, and it was vested with control 
over the expenditure of appropriations aggregating 
in four years a total of $20,719,000." 

The Legislature in 1926, 1927 and 1928 re- 
tained and extended the use of segregation clauses 
in appropriation bills conferring power of approval 
of segregation or expenditure upon the two chair- 
men, and amended section 139 of the State Finance 
Law so as to confer similar power upon these two 
legislative officers in connection with lump sum ap- 
propriations for operation and maintenance of or 
personal service in any state departments or boards 
which might be reorganized or created by an act 
of the Legislature. Finally, the practice culminated 
in the legislation of 1929, which was intended to 
delegate to the two legislative chairmen the follow- 
ing powers; the control of the transfer of parts 
of appropriations for public buildings from one ob- 
ject to another (ch. 93, sec. 14), the approval of 
the segregation of an appropriation of $50,000 for 
the expenses of the Department of Taxation and 
Finance in the collection of a new motor fuel tax 
in so far as such collection required personal service 
(ch. 364), the approval of the expenditure of $52,- 
091 by the Department of Public Works for fur- 
nishing terminals and facilities for barge canal traf- 
fic (ch. 405), the approval of the segregation by 


9. Laws 1926, chapter 5. 

10. Laws 1926, chapters 68, 615, 616, 639; Laws 1927, chapters 
4, 10, 54, 56, 58, 61, 77, 8346, 415; Lawes 1928, chapters 71, 114, 430; 
Laws 1929, chapter 98 
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the Department of Education of an appropriation 
of $20,200 for teachers (ch. 458), the approval of 
the segregation of appropriations amounting to $1,- 
146,070 for the maintenance and operation of the 
Law Department of the State, $2,700,000 for the 
maintenance and operation of the Labor Depart- 
ment, $17,800 for expert and temporary services in 
the Department of Public Works, and $20,669,410 
for construction in connection with eight different 
state departments (ch. 593). In addition, chapter 
93 provided that appropriations aggregating $/7,- 
300,000 should be expended by the State Office Site 
and Building Commission, which was controlled 
as above explained by four members of the Legis- 
lature ex officio, who constituted the majority 
thereof. Such latter appropriations were made 
from the proceeds of the sale of state bonds, and 
included the sum of $3,250,000 toward the construc- 
tion of a state office building in the city of New 
York, $550,000 toward the construction of a state 
office building in the city of Buffalo, and $3,500,000 
for the acquisition of land and for construction of 
the new Attica state prison. 

In his message of February 27, 1929, Governor 
Roosevelt protested against legislative encroach- 
ments of this character, saying: 

“It is true that this practice of requiring seg- 
regation approval by these two gentlemen and the 
Governor has been used in this State since 1921, 
and the constitutionality of it was apparently not 
questioned because the State was going through 
a transitional preparation period for the constitu- 
tional reorganization. Now, however, the constitu- 
tional budget is in full effect, and it is time to give 
heed to a grave question directly related to our 
American form of representative government.” 

The supplemental budget bill, which in 
amended and altered form was passed by the Leg- 
islature and became chapter 593 of the Laws of 
1929, did not, as submitted by the Governor, con- 
tain any segregation or approval clauses whatever. 
Moreover, in his message of March 18, 1929, Gov- 
ernor Roosevelt expressly declared: “I am entirely 
willing, if it meets with the approval of your Honor- 
able Bodies, to give this responsibility for segrega- 
tions to these department heads for the very good 
reason that in the final analysis the responsibility 
for the use of the fund attaches primarily to them.” 

It was the Legislature itself, and not Governor 
Roosevelt, that, by inserting in chapter 593 the 
segregation clauses vesting power of approval in 
the two legislative chairmen, attempted to reserve 
to its own representatives authority over the segre- 
gation of lump sum appropriations. If these enact- 
ments had been sustained, the Legislature could 
then have extended its control so as to cover the 
segregation or expenditure of every appropriation 
for the expenses of the State Government. Stated 
in different form, if the delegation of control in 
the cases above mentioned had been held to be 
constitutional, then obviously the exercise of the 
power would have been illimitable and entirely in 
the discretion and moderation or self-restraint of 
the Legislature, and thereupon most of the civil, 
administrative and executive functions of the State 
Government could have been practically controlled 
and directed by members of the Legislature. The 
power of approval of segregations made by execu- 
tive or administrative officers is, of course, in final 


analysis the power of control and direction, and 
few functions of the civil, administrative and execu 
tive departments of the State Government could 
then have been undertaken or performed without 
first securing such approval, with all the inevitably 
attendant vices of divided responsibility and dicker 
ing for patronage. The fact that in each instance 
the Governor was joined with the two legislative 
chairmen was quite immaterial, for whether all 
three had to concur or a majority could act, thé 
two chairmen as the majority in either aspect con 
trolled and were predominant. 

It is not practicable within the limited space 
allotted to this review to discuss in any detail or 
thoroughness the various legal aspects of this inter 
esting litigation. The principal constitutional 
questions of permanent and general interest which 
arose and were argued may be briefly summarized 
as follows: (1) whether the power or function of 
the segregation or approval of expenditure of ap- 
propriations made by the Legislature for public 
purposes was legislative or executive; (2) if legis 
lative, whether the exercise of such power could be 
delegated by the Legislature to one or several of 
its own members; (3) if executive or administra- 
tive, then whether its exercise could be vested in 
or developed upon one or several members of the 
Legislature ex officio, (4) whether the delegation 
of this function constituted a civil appointment 
within the meaning and intent of a provision of the 
New York Constitution making void any “civil ap- 
pointment” of a member of the Legislature “during 
the time for which he shall have been elected,”® 
and (5) whether the amendments and additions 
made by the Legislature to the Governor’s supple- 
mental budget bill constituted an attempt to alter 
it in violation of Article IV-A. The controversy 
in its broadest aspects involved a fundamental 
analysis of the principle of the separation or divi- 
sion of governmental powers, which principle is 
embodied in one form or another in every American 
constitution. 

The importance and scope of this famous prin- 
ciple, which some writers are prone to minimize or 
dismiss as a subject mainly of doctrinaire interest, 
had been therefore often recognized by the New 
York Court of Appeals as essential in our govern- 
mental system ;* and its effect had recently been 
again impressively reiterated by Mr. Justice Suth- 
erland in delivering the opinion of the Supreme 
Court of the United States in the case of Springer 
v. Philippine Islands, 277 U. S. 189,201, which was 
cited and relied on in the majority opinion of the 
Court of Appeals and in the concurring opinion of 
Judge Crane. 

The majority opinion of the Court of Appeals 
was written by Judge Pound, and it contains an 
exceptionally emphatic adjudication as to the un- 
constitutionality of each of the enactments chal- 
lenged. The decision was unanimous as to this 
conclusion, for although Judge Crane concurred in 
the result for different reasons, he nevertheless 
agreed with the other members of the court in con- 





11. N. Y. Constitution, Article III, sec. 7. 

12. Wynehamer v. The People, 18 N. Y. 878; People v. Draper, 15 
N. Y. 582; People ex rel Burby v. Howland, 155 N. Y. 270: Matter 
of Davies, 168 N. Y. 89; Matter of Guden, 171 N. Y. 529; Village of 
Saratoga Springs v. Saratoga G. etc., Co., 191 N. Y. 123: Stanton v. 
Board of Supervisors, 191 N. Y. 428; People v. Klinck Packing Co., 
214 N. Y. 121; Matter of Richardson, 247 N. Y. 401 
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this aspect, 1 that the powers and func- 
yns delegate ers of the Legislature con- 
tituted in substa d effect a civil appointment, 
as stated in the ig language 
“That tl le mn of the Chairman of the 
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is hard to see re is required 

The learn ge analyzed and refuted the 
contention that er of segregation thus at- 
tempted to be 1 the legislative chairmen 
was germane t to their legislative duties, 
and then | point out that, even if the 
function of segreg could be deemed legislative 
in character, the nents would then have con- 
stituted an atte delegate legislative power 
over appropriat two members of the Legis- 
lature and that ch delegation would be valid, 
trenchantly de 

“To visual extreme case, one lump sum 
appropriation 1ade to be segregated by 
the committe: en. Such a delegation of 
legislative uld be abhorrent to all our 
notions of leg the matter of appropria- 
tions. It woul » a casting on others of a 
great measure slative responsibility assumed 
by the members selves by their oath faithfully 
to discharg 1¢ es of their office.” 

The opinio1 Judge Pound further declared 
that the chall mendments and additions 
made by the Leg e to the Governor’s bill were 
an attempt to a e bill in a manner prohibited 





by Article IV-A udge Pound then dealt with the 
violation of Art V, which he pointed out pro- 
hibited “the distribution of administrative functions 
to members of the Legislature, rather than to the 
constitutionally ted civil departments,” and 
concluded by de ig: “At least it may be safely 
said that the pr s of Article V could be com- 
pletely nullified e Legislature might withdraw 
from the departments thereby created the functions 


assigned to th 
own members 


in that declarati 


law and confer them upon its 
ux the controversy lies 
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Although Jt Crane did t concur in the 
holding that tl pted delegation of power to 
members of the gislature constituted a civil ap- 
pointment withi te 1d meaning of the 
constitutional n of such appointments, 
nevertheless road general question of the 
delegation strative functions, his views 
were as comp! e and emphatic as those of 
the majority « irt. He demonstrated that, in 
final analysis, t trolling question was whether 
or not the Leg e, after having once made an 
appropriati tl zed its expenditure, could 





reserve to one or several of its own members con- 
trol of its segregation, saying: 

“The question is whether, after having made 
an appropriation, having authorized an expenditure, 
the Legislature can follow it up and through a com- 
mittee or a single member aid or control the man- 
ner in which the appropriation shall be disbursed. 
In the instances before us the Legislature has ap- 
propriated millions of dollars and yet restricted 
[the] expenditures [thereof] to an approval by two 
of its members. This approval must be obtained 
before the lump sum appropriation is segregated, 
which means, of course, that these legislators have 
a control and a power over the administrative office 
or officer to whom the appropriation or for whom 
the appropriation has been made... . Personally 
I can see no escape from the position that the 
Legislature has absolute control over appropria- 
tions. It may make appropriations also upon such 
conditions and with such restrictions as it pleases. 
It can create or limit the power of administrative 
offices. There is one thing, however, it cannot do 
and that is implied, if not expressed in our Consti- 
tution. It cannot exercise the functions of the 
Executive. It cannot administer the money after 
it has been once appropriated. If it makes lump 
sum appropriations, whatever conditions it may 
attach to its expenditure, it cannot make one of 
those conditions the approval by one of its own 
members ; that is, to confer upon him the duties of 
an administrative office.” 

The constantly increasing and enormous cost 
of our governments, state and federal, has rendered 
this question of appropriations and the control of 
and responsibility for their expenditure one of su- 
premely vital importance. The expenses of carry- 
ing on our governments are ominously increasing 
by leaps and bounds. This increase is much faster 
than the growth of either population or wealth, 
and it is surely high time that some systematic and 
effectual check be enforced against the prodigality, 
wastefulness and irresponsibility of legislative 


bodies. Hence, the opinions of Judges Pound and 
Crane ought to be studied by the profession 


throughout the country. They must be classed 
among the leading expositions of our constitutional 
law, and undoubtedly will be constantly referred 
to in the future. They will rival in importance and 
effect the great constitutional opinions of Marshall. 
They declare with great force of expression and 
illustration and most convincing argument the 
fundamental principles of our constitutional sys- 
tem, not only with the respect to provisions regu- 
lating executive budgets, but with respect to the 
application or expenditure of all appropriations by 
legislatures for the expenses of carrying on State 
Government or for other public purposes, as well 
attempts to vest executive or administrative 
powers in members of the Legislature. 

Before concluding any review of the decision 
of the New York Court of Appeals in this impor- 
tant and far-reaching legal controversy, it is deemed 
requisite, for the sake of historical accuracy and 
because of possible future reliance upon the en- 
actments above discussed as precedents, to state 
the reason why no suggestion was made in the 
briefs or on the oral argument of the counsel for 
the Comptroller as to the actual experience under 
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the exercise of these administrative functions by 
the two legislative chairmen. An erroneous and 
perhaps misleading impression would be given cur- 
rency if it were assumed that the power had, after 
all, been found innocuous and unobjectionable, if 
not beneficent, in its practical exercise. For ex- 
ample, it might, perhaps, reasonably be urged that 
if the practice had been found at all prejadicial to 
good government and the best interests of the State 
of New York, the facts would have been stated by 
the appellant’s counsel. As Judge Crane pointed 
out in his opinion: “The power is immense and 
in its full exercise may be so arbitrary as to make 
the Legislature, through its committees or its 
single member, control every executive department. 

We are dealing, however, with a question 
of power, with the thing which may be done in the 
hands of arbitrary men. It seems too plain for 
words that such control, softly phrased by the word 
‘approval,’ carries with it the power to run the 
office.” No issue as to the manner in which the 
power had been actually exercised in the past by 
the two legislative chairmen was before the court 
for its consideration, and no allegation in regard 
thereto was contained in the record. The agreed 
statement of facts presented only the enactments 
themselves, what was reasonably possible under 
them, and the question of the constitutional powe1 
of the [egislature. 

Ti is true that in the brief filed in the Court, 
of Appeals on behalf of the Attorney-General in 
support of the challenged enactments, it was as- 
serted that the “power has been exercised by the 
Governor in conjunction with the two committee 
chairmen without friction, without hindrance to the 
public business, but with great benefit to the State 
since 1921.” This statement of fact was quite out- 
side the record before the court. The counsel for 
the Comptroller in their reply brief saw fit simply 
to challenge the statement without replying to it 
other than to argue that, “even if true,” it would 
nevertheless ‘be immaterial. Paraphrasing prior 
decisions of the court, it was insisted by them that 
the opportunity for abuse had clearly been con 
ferred upon the two legislative chairmen by the 
enactments in question; that such enactments were 
to be judged by what was possible under them; 
that it might very well happen that the two chair- 
men “with the best of purposes would nevertheless 
be very fallible in the execution of them,” and that 
it was settled past argument that the test of the 
constitutionality of a statute is, not what has been 
done, but what might reasonably be done there- 
under.*® 

The challenge of the fact, however, was made 
on the authority of ex-Governor Smith, who had 
certified to appellant’s counsel that in his actual 
experience as Governor of the State of New York, 
covering six of the nine years in question, there had 
been considerable disagreement and friction in re 
gard to the segregation of items of appropriation 
under similar enactments; that this had occurred 
in cases where the legislative leaders were seeking 
to shape the policy of the State against the wishes 
of the executive officers in charge of the depart- 


18. Stuart v. Palmer, 74 N. Y. 188, 188; Gilman v ucker, 128 
N. Y. 190, 200; City of Rochester v. West,, 164 N. Y. 510, 514; People 
v. Klinck Packing Co., 214 N. Y. 121, 188; Matter of Richardso 47 
N. Y. 401, 4201 


ments; that payrolls of some of the departments 
were thus held up for weeks at a time; that con- 
siderations of patronage and personnel frequently 
entered into the discussion, and that on many oc- 
casions he was compelled to compromise even 
against the best interests of a department in order 
that the business of the State might be duly car 
ried on. 
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Annual meeting to be held in the building of the 
Chamber of Commerce of the state of New York, 65 
Liberty Street, New York City, on Tuesday, Wednes- 
day and Thursday, April 8th, 9th and 10th, 1930 

Agenda 
Tuesday, April 8th, 1930, 10:00 A. M 
1. Suggestions of—(a) New Business 
(b) Other subjects than hereon 
listed 
United States Contract and Sales Bill 


ww bo 


Bill providing for payment of interest on judgments 
rendered against the United States. 

4. Bill relating to motor vehicles used in Interstate 

Commerce. 


2:00 P. M. 


Uniform nomenclature for bonds. 


wn 


6. Revision of calendar to provide for 13 months in- 
stead of 12. 
7. Bills of lading for carriage of goods by sea. 


Wednesday, April 9th, 1930, 10:00 A. M. 


1. Proposed amendment to Federal Anti-Trust laws. 


2:00 P. M. 
2. Proposed amendment to Federal Anti-Trust Laws 
3. Amendments to Federal Arbitration law. 


4. Bill relating to settlement of industrial disputes 
Thursday, April 10th, 1930, 10:00 A. M 


1. Joint meeting with the Admiralty Committee to 


consider Admiralty jurisdiction over wharves 
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2. Regulation of the sale and distribution of pistols in 
Interstate Commerce. 


2:00 P. M. 


3. Executive Session. 


Binder for Journal 


The Journal is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This represents merely the manu- 
facturer’s cost plus expense of packing, shipping, carriage, 
etc. The Binder presents a handsome appearance and is 
well made and serviceable. Please send check with order 
to the Journal office. 
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PHILIPPINE JURISPRUDENCE—COMMON LAW OR 
CIVIL LAWr 


Significat | Decision 
Kegime—I:xte1 
| 


System of Law Existing in Islands Under Spanish 
ve Changes Following Establishment of American Sovereignty—In- 

in Interpreting and Applying the Mass of Statute Law— 
evelopment Thus Far Is Toward a Common Law Basis— Col- 


lateral Influences in Its Favor, Etc. 


By EuGeNne A. GILMOoRI 














Huence of Decisions in 
Gsrowth l 
, ‘ 

ITH the rat tion of the Treaty of Paris, 
Wy which marl the official close of the Span- 
ish-American War, the United States found 
tself brought int me sort of relationship with 
Cuba, Porto R ee thousand islands, great 
d small, « e P ppine Archipelago 
As to Cuba ( quitclaim deed: Spain 
elinquished al f sovereignty and left the 
nited States in session with certain obliga 
ons. As to P » and the Philippines, how- 
ever, it was a deed 1 1s warranties, and purported 
to convey a title Che question at once arose as to 
the capacity f tee to receive and hold the 
grant. The Insular Cases, and others that followed 
shortly, by five to four d ns with judges 
switching from majority to m rity positions, up- 
held the capacit f tl orantee, but left uncertain 
the status of the property granted. It was agreed 
that upon the ratification of the treaty the Philip- 
pine Islands ceased to be foreign territory but they 
vere not necessal lomestic territory. They were 
n a transitional stage and were the process of 
becoming somet o, but what, was not clear and 
is not cle S day The divergence of 
views among s extended beyond the court. 
Lawyers and lay1 , Statesmen and publicists 
filled the magaz nd the press with articles ex- 
pressing varying The question involved 
raised a paramount issue which sufficed for at least 

ye political cam; 

Since the | are regarded as having an 
equivocal status tween foreign territory and do- 
mestic territ t surprising that the judi- 
cial system and prudence of the Islands like- 
wise occupies an ¢ cal status. Is it Common 
Law modified | Law, or Civil Law modified 
by Common La r is it a new mixture in process 
of being formed made up of the elements of 
both systems \ 1 seasoning of local customary 
law, and all to become a new brand by the name of 
Philippine jurisprudence? The question was con- 
sidered at length by the Philippine Supreme Court 
in an exhausti\ scholarly opinion by Justice 
Malcolm he f In re Shoop.’ The case grew 
out of the foll s rule of the New York Court 
providing that t should be admitted to practice 
without exami! 

(1 ract und who has prac- 
ticed f years as f er of the bar in the highest law 


vernor General of the Philip pines 


court in any other state or territory of the American Union 
or in the District of Columbia. 

“(2) Any person admitted to practice and who has prac- 
ticed five years in another country whose jurisprudence is 
based on the principles of the English Common Law.” 

A lawyer who had practiced more than five 
years in the Philippines, filed a petition in 1917 be- 
fore the Appellate Division of the New York Court 
of Appeals for admission as a member of the New 
York Bar. Recalling the decision of the United 
States Supreme Court concerning the status of the 
Philippines as territory, he did not deem it wise to 
base his application on the first section mentioned. 
He undertook therefore to establish that he had 
practiced law in “‘another country whose jurispru- 
dence is based on the principles of the English Com- 
mon Law.” The petition was denied, presumably 
on the ground that the jurisprudence of the Philip- 
pines is not based on the principles of the English 
Common Law, although one of the Justices added, 
by way of obiter, that there were too many lawyers 
in New York anyway. 

Reciprocity, however, applies to legal as well 
as to trade relations. In 1920 a member of the New 
York Bar applied for admission to practice im the 
Philippines. He relied upon a rule of the Supreme 
Court which provides that applicants for admission 
who have been admitted to practice in the highest 
court in any state which by comity confers the 
same privileges on attorneys admitted to practice 
in the Philippines shall be admitted without exami- 
nation. Notwithstanding the decision of the New 
York Court, refusing to admit the Philippine law- 
yer because the Philippine jurisprudence was not 
based on the principles of the English Common 
Law, the Supreme Court of the Philippine Islands 
assumed jurisdiction to decide for itself the basis 
of its own jurisprudence and to say that under the 
New York rule governing admissions the principle 
of comity existed or at least ought to exist. The 
court reached the conclusion that the jurisprudence 
of the Islands being based on the principles of the 
English Common Law, Philippine lawyers were en- 
titled, under the rule above quoted, to be admitted 
to the New York Bar without examination and that 
by comity New York lawyers would be admitted 
to the Philippine Bar. 

This decision, rendered about twenty-two years 
after the establishment of American sovereignty 
over the Islands, that Philippine jurisprudence is 
based on the English Common Law, is both signifi- 
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cant and surprising. Many have assumed that it is 
essentially based on the Civil Law and that the 
Philippines, like Spain, is a Civil Law country. 

“Neither English nor American Common Law is in force 
in these Islands, nor are the doctrines derived therefrom bind- 
ing upon our courts, save only in so far as they are founded 
on sound principles applicable to the local conditions and not 
in conflict with the existing law.” 

In the opinion of the Attorney-General of the 
Philippine Islands the Common Law as understood 
in the United States “has not by legislative enact- 
ment been adopted or made applicable to these 
Islands.”* Writing in 1916, Mr. Justice Malcolm, 
then Dean of the College of Law of the University 
of the Philippines, said: “Generally, the foundation 
of the substantive law is the Civil Law with the 
adjective law replica of Anglo-American statutes.’ 


There can be no doubt that Philippine juris- 
prudence has undergone a profound change since 
the establishment of American sovereignty over the 
Islands, and that this change is still going on. 
Whether the transformation has been so great 
that one can say that this jurisprudence is 
now based on the English Common Law depends, 
however, in large measure upon the sense in 
which the word is used. The basis of a thing is 
usually understood to be the foundation upon which 
it rests. It is not apparent at first sight that the 
present system of Philippine law rests upon a Com- 
mon Law foundation. Some or even a considerable 
number of the footings or pillars doubtless do rest 
on Common Law principles, but an examination of 
the entire foundation will disclose other elements 
of support, albeit they may be in a process of sub 
stitution. 

It is possible to use the word “based” in a very 
general sense, as meaning no more than, greatly in 
fluenced, or even, partially controlled. The court, 
in In re Shoop, in reaching its decision found it 
necessary to use the word “in a general sense” and 
said “that such Common Law may become the basis 
of jurisprudence by decision of the courts where 
practical considerations and the effect of sover 
eignty give ground for such a decision.” In ex- 
plaining the scope of “general sense” the court 
said: 

“Tf, in the Philippines, a comparatively young jurisdiction, 
English Common Law principles, as embodied in Anglo-Amer 
ican jurisprudence, are used and applied by the courts to the 
extent that such Common Law principles are not in conflict 
with the local written laws, customs and institutions as modi- 
fied by the change of sovereignty and subsequent legislation, 
and there is no foreign case law system used to any sub- 
stantial extent, then it is proper to say in the sense of the 
New York rule that the jurisprudence of the Philippines is 
based on the English Common Law.’” 

The difficulty with this process of reasoning is 
that the Philippines is not a “young jurisdiction,” 
except in the sense that only since 1900 it has been 

2. Opinion of Justice Carson in U. S. v. Cuma, 12 Phil. 241, 244 
(1908). In this case the court refused to follow the Common Law rule 
of interpretation that the repeal of statute operates as a repe 
of all penalties for violations « it committed before its repeal and the 
release from prosecution therefor after said repeal, unless there be 
either a clause in the repeal of the statute or a provision of some other 
statute expressly authorizing said prosecution Also holding that the 
English and American Common Law is not in force in the Islands: 
Arnedo vy. Liorente, 18 Phil. 257 (1911) 

8. IV Opinions of the Attorney-General, 510, 513. In Algarra 
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v. Sandejas, 27 Phil. 284 802 (1914), Justice Trent said: “It must be 
constantly borne in mind that the law of damages in this jurisdiction 
was conceived in the won f the Civil Law and under an entirely 
different form of govern e 

4. “Philippine Law,” 11 Illinois Law Review, 331, 838. Dean 


Malcolm later became a Justice of the Philippine Supreme Court and 
wrote the opinion in the case of In re Shoop, supra. 


5. In re Shoop, 41 Phil. 213, 222 
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centuries the Islands had been under Spanish sov- 
ereignty, and, in terms of jurisprudence and judicial] 
history, was a comparatively old jurisdiction 
There prevailed an extensive and remarkably com- 
plete system of law prior to the advent of the Amer 
icans. From Spain came the Roman system. The 
numerous collections of written laws and codes 
developed in Spain were essentially based on the 
Civil Law. These had been specifically extended 
to the Islands and constituted the main portion of 
the law of the land. In the Sulu archipelago to the 
south the Mohammedan law, one of the three great 
judicial systems that have become the law of more 
than one nation or sovereignty, was recognized 
The Moros had developed successively several 
codes drawn from Arabic sources. The Luwaran 
was the principal and latest code and stood next to 
the Koran in authority. Formally, at least, it was 
accepted as the law of Moroland and compliance 
with it was made a virtue.® 

The local customary Malay law, said to have 
been extensively developed, was explicitly recog 
nized in Article 6 of the Spanish Civil Code of 1889, 
which provided that “the customs of the place shall 
There was also a body of canon law 
which had significance in a country where the 
Church was so closely identified with the State. 

Obviously this extensive body of law, made up 
of such diverse elements, is not based on the Eng- 
lish Common Law, even in a general sense. By far 
the greater part of it is based essentially on Roman 
law principles. 

Following the usual rule of international law, 
most of this existing law governing private rights 


> 


be observ ed 





was expressly continued in force at the beginning 
of American occupation. In his instructions to the 
military authorities and to the Philipp:ne Commis- 
sion, President McKinley said: 

“The main body of laws which regulate the rights and 
obligations of the people should be maintained with as little 
interference as possible. Changes made should be mainly in 
procedure, and in the criminal laws to secure speedy and im- 


1 
wn 


6. Studies in Moro History, Law and Religion by N. M. Saleeby 
(1905), pp. 64-66. “The laws that are embodied in the Luwaran are 
id Arabic law and were translated and npiled for tl 





1¢ guidance 
t who do 





und information of the Mindanao datus, jt ‘ 
not understand Arabi The Mindanao copies of the 
dates at all and nobody seems to know when this le \ 
say it was prepared by the Mindanao judges sometime 
used the Arabic text as a basis, but constructed their art 
crete form, embodying genuine examples and 
occurrence in Mindanao. 

But there is divergence of opinion as to the existence and merits 
of Moro law “After a year of diligent investigatior f 
this question, it has been found that the Moros and othe 
have no laws,—simply a few customs, whi 
varying from one village to the next, from 
Annual Report of the Governor of the Moro 












savage peoples 










1904. To the same effect: “It was found th: 
the Moros and non-Christians are either non-exi 
whimsical as to be impracticable of administration ir irts of jus- 
tice.” Annual Report of the Governor of the Moro Province, July 10, 
1905. 

7. There are very few instances in the Phil ne Suprem 
reports of recognition of local customs. In Carif V 
Government, 7 Phil. 1382 (1906); 212 U. S. 449 1909) 
sustained title to land held in accordance with an Igorot 
in Cacho v. The Government of the United States, 28 Phil 


the court declined to sustain a land title based on Moro 
codes. In the trial courts recognition of customary law 
more frequent but the record of it is not available. In tl 
as elsewhere, local usages and customs, which may be calle 


law” as contrasted with the formal law, operate outsid 
tribunals, especially if they differ from the formal 

is said that there is a large body of customary law 
compilations of it have ever been made Professor H 


of the Department of Anthropology of the Universit f tk 
pines, has a considerable amount of unpublished material 
opinion there is thi ly of living law which actually 

the various communities. Anyone who seeks to disregard 
by resorting to the courts and the formal law, comes into 
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under American sovereignty. For more than three 



















tial trials, and e time, effective administration, 
respect for i1 i 

If Philipy ence is based on the 

clish Con t has become so since 1900, 

er as a result cislation superseding most of 

existing | ess of judicial interpre- 

n. It is ent possible, within the short 

‘e of a quart f a century, or even a much 

rter perio the basis of a system of 

that has ive 1 for more than 

ree hund: S inge, however, 1s 

ficult t is ] 1 Bryce aptly says: 

Law 1S a te even | ( to extirpate 

in langu s occur! ed in the Philip- 

es, it is a oO ¢ nple f another vic- 

ry of the C such as is found in India, 

Canada and other tries, and a remarkably quick 

tory. 
As will p1 t ippear, the change of sover- 
eionty ove n 1900 w speedily fol- 


wed by mar lamental and _ far-reaching 


changes in the st law of the acquired territory. 
The nature a1 tent of these changes, and espe- 
cially the manner vhich the courts have inter 
preted and applied them, will have a determining 
effect in answs uestion whether there has 
been a change in t s of the |! yf the Islands. 
These statutory chat may have been so great 
ind the jud l rpretation of the new statutes 
may have be t t, even in the short period 
f a quarter of entury, the jurisprudence of the 
Islands ha t English Common 
Law, at le il senss hich the term 
s used in the SI case. To determine categori- 
cally and accut how mucl f the Common 
Law has bi ally rated in Philip- 
pine jurisprudet vould require a detailed and 
critical exami! f the decisions of the Supreme 
Court. Suffice it for the present, to make a general 
comparison of t stem of law existing in the 
Islands under S| sh regime with the present 
system of la hich has come into existence as a 
result of chang 1 developments since American 
occupatio1 ry 1 disclose the extent to which 
the basis of |] ppine jurisprudence has been 
changed and the PI pines have or are 
becoming a n Law jurisdiction. 

Spanish jurisprudence may, for the present 
purpose, be conveniently described in two periods: 
(a) the pre eriod; (b) the codification 
period begin: n the last quarter of the nine- 
teenth century r to the modern Spanish codes, 
whose promul began in the early part of the 
nineteenth centu ind hose promulgation and 
extension to the Philippines is completed before 
the end of the century, the written law of Spain and 
its dependence nsisted largely of general collec- 
tions or compilations or less systematically 
arranged and rine most of the fields of law. 
One of the ear t collections or compilations, pro- 
mulgated about t middle of the seventh century, 
was the Forum Judicum.” For more than three 

8 These re ' rts: See inion 
of Mr. Tustice I » vy. Fern ler. § S. 80 (1906) The 
day following t f Manila by the United States Army, the 
Comma stating that “for the 
asenmee t te os » the muntels ws, such as affect private 
rights of pers y. reg titutions and provide 

r tl ur all be ered ntinuing in force.” 

9. Sel ~ n Anglo-American Legal History, Vol. 1, p. 59% 

Also k Fuer * los Jue r Fuero Juzec See 

cin Maa % ace EE te fs cae Se 
sted by Scott 
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centuries it remained the sole compilation of the 
general laws of Spain." The next important col- 
lection or codification was the well known Siete 
Partidas, largely a compilation of Roman law modi- 
fied by local customs. It was first given the force 
of law in 1347 by action of the Cortes of Alcala, and 
after a series of modifications, was in its final form 
promulgated in 1505.%* In all the earlier volumes 
of the Philippine Reports the Partidas is very often 
cited and even in the later volumes its citation is 
to be found."* Other compilations were Las Leyes 
de Toro dealing with the subject of wills, succes- 
sion and the support of illegitimate children; in 
1567 there appeared La Nueva Recopilacion; and 
in 1805 La Novisima Recopilacion which continued 
to be the chief embodiment of Spanish general leg- 
islation until the enactment of the special codes. 
All these compilations deal primarily with private 
rights.** In 1680 there was a compilation of the 
royal decrees issued from time to time for the gov- 
ernment of the Spanish colonies, and commonly 
known as Las Leyes de Las Indias. For the pres- 
ent purpose, the most important and significant de- 
cree included in Las Leyes de Las Indias was pro- 
mulgated in 1530, shortly after the establishment of 
Spanish sovereignty in the Philippines: 

“That in all causes, suits and proceedings in which the 
laws of this compilation do not provide for the manner of 
their decision, and no such provision is found in special enact- 
ments passed for the Indies and still unrepealed, or those which 
may hereafter be so enacted, then, the laws of this our kingdom 
of Castile shall be followed, in conformity with the law of 
Toro, both with respect to the procedure to be followed in 
suits and proceedings, and with respect to the 
same on the merits.”™ 


such 
decision of the 

By force of this and other royal decrees, all the 
foregoing compilations became an essential part of 
the legal system of the Philippine Islands and are 
frequently cited in Philippine cases.** So far as 
they were not superseded by the subsequent Span- 
ish codes, they were continued in force by presiden- 
tial proclamation on the establishment of American 
sovereignty over the Islands.” 

In the nineteenth century there began in Spain 
a codification movement which resulted before the 
end of the century in a series of codes which were 
in large part specffically extended to the Philippine 
Islands and acquired the force of statute law. The 
principal codes and special laws with the dates of 
their extension to the Philippines are as follows: 
Penal Code, 1887; Code of Commerce, 1888; Ley 
Provisional, Code of Criminal Procedure, and Code 
of Civil Procedure, 1888; Civil Code, 1889 (except 
portion relating to marriage, thus reviving a por- 
tion of Marriage Law of 1870); Marriage Law, 


cases, 


11 In Legarda v. Valdez, 1 Phil. 148 (1902), the Fuero Juzco 
was consulted to prove that the penalty of banishment was not a 
“cruel and unusual” punishment 

12. Sanchez Roman, Derecho Civil, Vol. 1, p. 288 et seq; “Spanish 
Law in the Philippines.” Lobingier. 1 Philippine Law Review, p. 597 
“The Partidas is still the basis of Spanish Common Law, for the more 
recent compilations are chiefly founded on it, and cases which cannot 


be decided either by these compilations or by the local fueros must be 
decided by the provisions of the Partidas.” IV Dunham, History of 
Spain, p. 109 

18. For a list of citations, as well as an extensive tabulation of 
Spanish law in the Philippines, see “Lessons to be Derived by the 
Philippine Islands from the Legal History of Louisiana” by José P. 
Laurel, 2 Philippine Law Journal, pp. 8-26; 68-95 

14. Sanchez Roman, Derecho Civil, Vol. 1, pp. 372-386; 402-419 

15. “The Spanish Law in the Philippines” by Charles S. Lobingier, 
Philippine Law i Vol. 1, p. 597. 

16 United States v. Laguna, 17 Phil. 582 (1910). Fuero Real 
cited on the proposition that under Spanish system a person who was 
not in jeopardy until there had been a final judement in the court of 
last resort. Likewise, Las Leyes de Toro which contained the law 
applicable to the status of natural children prior to the promulgation 
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Capistrano v. Gabino, 8 Phil. 185 (1907). 
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1870; Mortgage Law, 1889; Railway Laws, 1875 
and 1877; Law of Waters, 1866. These codes and 
special laws to a considerable extent, but not en- 
tirely, superseded the existing compilations which 
have already been mentioned. These older com- 
pilations, however, continued to be referred to, and 
even after the promulgation of the codes, still pos- 
sessed in some instances persuasive if not con- 
trolling influence. 

Along with these codes, preceding and following 
their promulgation and extension, there were pro- 
duced approximately one hundred volumes of deci- 
sions of the Supreme Court of Spain construing 
and interpreting this written law. While the doc- 
trine of stare decisis is said to have no recognition 
in Spanish jurisprudence, it is impossible to ignore 
the persuasive effect of the decisions of the Spanish 
court. The commentator Sanchez Roman admits 
that repeated decisions on the same point may be 
binding authority notwithstanding the general con- 
tinental rule, inherited from Rome and even ex- 
pressed in the codes, that previous decisions are in- 
structive but not authoritative.’** The Spanish Civil 
Code provides in Article 6 that when there are no 
local customs and laws applicable “the general prin- 
ciples of law” may be resorted to. Likewise, in 
Articles 2, 50, 310 and 943 of the Code of Commerce 
resort to what is called “the Common Law” of 
Spain is authorized. Prior to American occupation 
the decisions of the Supreme Court of Spain consti- 
tuted a great source of persuasive authority. In 
them are found “the general principles of law” 
which the Spanish code required to be followed 
when there were no local customs or laws applic- 
able. The line between local customary law, gen- 
eral principles of law, and Common Law is not 
easy to draw. There is necessarily much overlap- 
ping. So far as Spain can be said to have a Com- 
mon Law, its best evidence is found in the body of 
interpretation that grew up around the codes and 
compilations.*® 

In addition to these judicial decisions there are 
the well known learned commentaries on the Span- 
ish codes and Spanish laws by Manresa, Sanchez 
Roman, Blanco, Viada and others. These commen- 
taries, together with the decisions of the Spanish 
court, are essential parts of the jurisprudence in 
Spain. To understand the nature and spirit of that 
jurisprudence requires frequent resort to this ma- 
terial. During the Spanish regime in the Islands 
such resort was frequent. 

With the advent of American sovereignty 
Spanish law governing private rights was, as we 
have seen, continued in force. Technically, per- 
haps, it may be said that this perpetuated only 
the Spanish statute law without its background 
of Spanish precedents or case law and that by 
the change of sovereignty Spanish statute law 
was severed from the Spanish jurisprudence with 
which it was surrounded. Practically, however, 
this was not the case. The course of judicial 
history, certainly during the first ten years of 
American occupation, clearly indicates that the 
judges and lawyers concerned with the administra- 
tion of justice regarded the extension of the Span- 
ish written law as carrying with it its surrounding 





18. II Derecho Civil, pp. 79-81; 69-71 

19. I Sanchez Roman, p. 76; I Manresa, p. 81; The Heirs of 
Jumero v. Lizares, 17 Phil. 112 (1910): Urrutia and Company v 
Pasig Steamer and Lighter Company, 22 Phil. 380 (1912) 
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body of judicial interpretation and commentary, 
even though such interpretation and commentary 
was only of persuasive and instructive value. The 
principle that the adoption of statute from another 
jurisdiction carries with it the judicial interpreta- 
tions given to it, may reasonably be said to con- 
tinue, as an accompaniment of the surviving Span- 
ish statute law in the Philippines, this surrounding 
body of judicial interpretation and commentary. 
That such was the case is evidenced by the frequent 
reference in the earlier Philippine decisions to this 
material. 

From the foregoing summary it is apparent 
that at the beginning of American sovereignty in 
the Islands there was a complete system of law, 
very largely statutory, surrounded by a body of ju- 
dicial interpretation and accompanied by learned 
commentaries. This jurisprudence was essentially 
Civil Law in origin and spirit. 

With the establishment of American sover- 
eignty extensive changes in the law of the Islands 
occurred. These changes were (a) automatic, as 
a result of the change of sovereignty; (b) legis- 
lative, either by acts of the United States Congress 
or by action of the local Philippine legislative 
body; (c) by judicial interpretation. Automatically 
there ceased to be operative the Spanish law re- 
garding sovereignty, the rules regulating the rela- 
tions of the inhabitants of the Islands with the 
sovereign power, the form and organization of 
governmental powers, the regulations for their 
exercise, and, in short, all Spanish public law. 
Likewise, all Spanish law, customs and rights of 
property inconsistent with the American Constitu- 
tion, principles and institutions were superseded.” 
A new body of public law, Anglo-American in 
origin and spirit, became operative. While the 
Constitution of the United States has never been 
formally extended over the Islands, its fundamental 
guarantees have been treated as operative in this 
territory. Of the legislative changes by Congress, 
the most important are the two organic Acts. In 
addition to providing for the scheme of govern- 
ment, these Acts contain a bill of rights embodying 
the guarantees usually found in American consti- 
tutions. The Supreme Court of the United States 
has held that these guarantees are to be interpreted 
as meaning what like provisions meant in the 
United States at the time when Congress made 
them applicable to the Philippines.** Another body 
of statute law derived directly from the United 
States and constituting an integral part of the laws 
of the Islands consists of the orders of the Presi- 
dent and certain acts and resolutions of Congress 
dealing specifically with the Philippines or which 
have heen extended to the Islands.** This entire 
body of public law and the statute law thus directly 
derived rests clearly on English common law prin- 
ciples. Moreover, the Supreme Court of the United 
States has jurisdiction over all judgments of the 
Supreme Court of the Philippine Islands in cases 
in which the Constitution or any statute, treaty, 
title, right or privilege of the United States is in- 
volved. The decisions of this court in such cases 
~~ 20. Alvarez y Sanchez v. United States, 216 U. S. 167 (1910) 


21. Serra v. Mortiga, 204 U. S. 470 (1907); Roa v. Collector of 
Customs, 23 Phil. 215-839 (1912). 








22. Malcolm: Philippine Constitutional Law, pp. 211-28 Vv. Ss 
v. Bull, 15 Phil. 7, 21, 27 (1910); Roa v. Col f Customs, 23 
Phil. 815-889 (1912); UY. S. v. Balcorta, 25 Phil 913); Tan Te 


v. Bell, 27 Phil. 354 (1914) 
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binding on the Philippine courts.** Thus in a_ based upon the codes of California, Vermont, Ohio 
rge and important fheld of the law an American and other states, was passed completely displacing 
urt, trained in t traditions of Anglo-American’ the Spanish code and providing radical departures 
v and working ts influence, can and does from Spanish jurisprudence, abrogating the chal- 
nder decisions far-reaching effect and which  lenging of judges, doing away with the civil liabili- 
nstitute an important part of the present Philip- ties of judges and justices, and requiring that sit- 
e jurisprude tings and proceedings of every kind should be 
The changes h came about as a result of _ public. 
1e exercise of | legislative power were like- Act 136, also passed in the early years of the 
se extens lamental. During the first Commission, provided for a complete reorganiza- 
ew years of American occupation there was great tion of the system of courts from the highest to the 
le cislative activity and a very large body of statute lowest, setting forth the constitution of the courts 
aw became operative Roughly speaking, this and their jurisdiction, prescribing the number and 
period of legislati .ctivity may be divided into qualifications of the judges and subordinate per- 
a) the period of litary occupation, ending Sep- sonnel and rules and regulations for the exercise of 
tember 1, 1900; (b) the period of the Philippine judicial functions. 
Commission ending in 1907; and (c) the period For almost thirty years, therefore, the adjective 
f the Philippine Commission and the Philip- law of the Philippine Islands has been of American 
pine Assembly ending in 1916. During the first origin. This extensive change in the adjective law 
period. American influence and control were affected in many instances important substantive 
complete In 1 second period, Americans rights and resulted in the modification or supersed- 
trained in the principles of the Common Law __ ing of provisions in the other codes. 
constituted the 1 rity of the Commission and In the field of substantive law there were en- 
lrew very larg: from American models in acted the corporation law drawn entirely from 
framing legislatior Under the able leadership of United States sources; the chattel mortgage law 
the present Chief Justice Taft, aided by a strong ™ hich changed essentially the Spanish law on this 
group of America: vers, Philippine statute law subject; an act providing for the Torrens system, 
underwent essential changes. Through the third based on the Massachusetts law of 1898 and which 
period down to 1913. the American majority in the superseded the Spanish mortgage law; an act de- 
Commission contii 1 to exert a controlling influ- fining property in trade marks and trade names; 
ence. Even after the majority of the Commission and a common carriers act. Other important legis- 
passed to the Filipinos, American influence in legis- lation was passed as follows: a municipal code, a 
lation continued paramount. It was not until 1916 general provincial government act, a special pro- 
that an all-Filipino legislative body came into ex- Vincial government act, a special charter for the 
istence. Even that body. however. under the in- City of Manila, an organic act for the Department 
fluence of its it liate predecessors and of the Of Mindanao and Sulu, a civil service law, an elec- 
veto power of t American Governor-General, tion law, an internal revenue act, a public land law, 
drew its various enactments largely from American 4 forestry law, a pure food law, and regulations 
sources. These common law influences thus oper- S0Verning the practice of the professions of law, 
ative during a period of great legislative activity ™edicine, pharmacy and dentistry. 
necessarily orofoundly affected Philippine juris- During the period of the Philippine Assembly 
diction. si ' and Commission the following important legislation 
The period f the military regime produced may be noted: the enactment of a bankruptcy and 
two important pi f legislation: General Orders insolvency law; a negotiable instruments law and 
No. 58 providing, in a notably shorc, compact and the warehouse receipts act, both practically identi- 
concise form. a lete system of criminal proce- cal with the Uniform Acts of the United States on 
dure. which displaced the old Spanish code from this subject; an irrigation law;a motor vehicle law; 
which it differed fundamentally. It was American an act for the registration of patents; a cadastral 
in origin and structure, and secured to the accused survey act; an insurance act; the creation of a pub 
all the rights t ch he is usually entitled in the _ lic utility commission. 
United States, except trial by jury. With a few These and many other acts introduced into the 
minor changes, it remains the law today. In the Philippines, a country whose existing law was al- 
language of Chief Justice Arellano, “it is the great- most entirely statutory, a large body of new statute 
est benefit 1 on the inhabitants of this coun- law drawn from American sources. Such introduc- 
try Thi based upon the accusatory tion necessarily had a profound effect upon Philip 
system. has al hed the inquisitorial process so pine jurisprudence. Add to this, the fact that dur- 
derogatory to the rights of the accused, and which ing many years the administration of this law and 
was the foundat of our former criminal proce- its application in the courts were very largely in 
dure.” General Orders No. 68 displaced the provi- American hands. 
sions of the Part ; governing marriage, secured It is difficult to say to what extent this new 
liberty of marriage and provided regulations for the body of statute law has displaced the Spanish codes 
institution of civil marriages. and compilations, especially since the legislative 
The seven-year period of the Philippine Com- body usually failed to make an express repeal of in- 
mission was remarkably fruitful in fundamen-_ consistent statute and left to the bench and bar the 
tal legislatior \pproximately 1800 laws were en-_ task of deciding how much of the old law has dis- 
acted. In the first year of the Commission’s exist- appeared by implication. The Spanish Penal Code 
ence, an entirely new Code of Civil Procedure, probably remains least affected, although many of 
- taney. tr «  itS provisions are modified by later enactments and 
I 3 ; new crimes have been created. Next in order of 
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survival is the Spanish Civil Code with its wide 
range of subjects affecting rights of persons and 
property; but some of the provisions of this code 
have likewise suffered implied repeal or modifica- 
tion to a slight or great degree. Justice Willard, a 
former learned member of the Philippine Supreme 
Court, attempted in his “Notes to the Spanish Civil 
Code” to determine what portions of the code are 
still in force, but there is much difference of opinion 
as to the correctness of his conclusions. In the 
language of Justice Mooreland: 

“The great body of our law is of Spanish origin and 
comes to us and js enforced by us upon the theory that it has 
survived. As a result, this court is continually called upon to 
adjudicate the question whether a given Spanish law is still 
in existence. Parties are unceasingly asserting rights of prop- 
erty and of persons based upon such laws. The assertions are 
as frequently denied. It is a subject over which the best judg- 
ments differ and a question over which uncertainty continually 
holds sway.’”™ 

There is a difference of opinion as to how much 
of the Spanish derived statute law continues in 
force. As Mr. Justice Mooreland says in the quo- 
tation just given “The great body of our law is of 
Spanish origin.” On the other hand, the court in 
In re Shoop speaks of “the remnants of the Spanish 
statutes” and says “the bulk of present day statute 
law is derivative from Anglo-American sources: 
derivative within the sense of having been copied, 
and in the sense of having been enacted by Con- 
gress or by virtue of its authority.” Even the 
Spanish Civil Code which, with the Penal Code, 
constitutes the most important part of the remain- 
ing Spanish statutes, the court says “has been 
largely modified.” 

The truth probably lies between these two 
estimates. The Spanish statute law still constitutes 
an important part of Philippine jurisprudence. 
This is especially true as regards the Civil Code, 
although many of its sections have been either 
superseded or modified. These surviving portions 
deal with a large range of subject affecting rights 
of persons and property. The entire subject of obli- 
gations, property rights, ownership, purchase, sale 
and barter, inheritance and intestate succession, 
partnership, agency, bailments, suretyship, personal 
status and many others of equal importance are 
governed by the Civil Code The Penal Code, al- 
though modified in some respects and supplemented 
by specific legislation, remains the chief repository 
of criminal law. 

The changes which have resulted through the 
great legislative activity just described are impor- 
tant; but no less important are the changes which 
have taken place and are still taking place as a re- 
sult of judicial interpretation of this statute law. 
The significance of judicial interpretation is all the 
greater, because the legislative activity, during 
which most of the laws affecting private rights 
were enacted, occurred in the early years of 
American occupation, greatly diminished by 1912 
and practically ceased by 1916. There is a com- 
paratively small amount of statute law since that 
date which deals with the essentials of either sub- 
stantive or adjective law. Most of the legislation is 
concerned with the organization of the powers of 
government and regulations for their exercise, po- 


24. Forbes v. Tiaco, supra. See Willard’s “Notes to the Spanish 
Civil Code”; also “Philippine Law,” by Justice Malcolm, 11 Tlinois 
Law Review, pp. 834-348 


lice legislation of various sorts, laws designed to 
promote certain industries, and the appropriation of 
money. A codification movement was begun in 
1909 and 1910 by the appointment of a committee 
to revise the civil, commercial, penal and pro- 
cedural codes and other acts and to prepare new 
codes. This committee was also authorized to re- 
vise, compile and codify the existing general stat- 
utes of the Philippine Commission and the Philip- 
pine Legislature. The only thing that has come 
out of this movement, however, is the Administra- 
tive Code adopted in its final form in 1917. This is 
largely a codification of the administrative law pro- 
duced since American occupation. Whatever 
growth and development have taken place in Phil- 
ippine jurisprudence during the past fifteen or 
twenty years has been very largely in the courts 
and through judicial decisions rather than in legis- 
lation. It was through these decisions, interpreting 
and applying a large mass of statute law, sometimes 
overlapping and inconsistent, that the doctrines of 
the Common Law received great recognition and 
became embodied in Philippine jurisprudence and 
effected a change in the elements which constitute 
the foundation of that jurisprudence. 

In administering the American derived statute 

law, the Philippine court has repeatedly held that it 
will be governed by the Anglo-American cases. 
_ “We have frequently held that, for the proper construc- 
tion and application of the terms and provisions of legislative 
enactments which have been borrowed from or modelled upon 
Anglo-American precedents, it is proper and ofttimes essential 
to review the legislative history of such enactments and to find 
an authoritative guide for their interpretation and application 
in the decisions of American and English courts of last resort 
construing and gpplying sania legislation in those countries. 
(Kepner v. U. S., 195 U. S. 100; U Phil. 669; Serra v. Mor- 
tiga, 204 U. S., a 0; 11 Phi 762; Alzua and Arnalot v. John- 
son, 21 Phil. 308.) Indeed it is a general rule of statutory 
construction that courts may take judicial notice of the origin 
and history of the statutes which they are called upon to con- 
strue and administer, and of the facts which affect their deriva- 
tion, validity and operation. (2 Lewis’ Sutherland on Statu- 
tory Construction, sec. 309.)’™ 


In Alzua and Arnalot v. Johnson, the Supreme 
Court of the Philippine Islands, in passing upon an 
objection of counsel, that while a certain rule was 
universally recognized and applied in the courts of 
England and the United States, it was not the law 
in the Philippine Islands, said: 


> “To this we answer that while it is true that the body of 
the Common Law as known to Anglo-American jurisprudence 
is not in force in these Islands, ‘nor are the doctrines derived 
therefrom binding upon our courts, save only in so far as they 
are founded on sound principles applicable to local conditions, 
and are not in conflict with existing law’ (U. S. v. Cuna, 12 
Phil. 241); nevertheless many of the rules, principles and doc- 
trines of the Common Law have, to all intents and purposes, 
been ‘imported into this jurisdiction, as a result of the enact- 
ment of new laws and the organization and ¢_cablishment of 
new laws and the organization and establishment of new in- 
stitutions by the Congress of the United States or under its 
authority; for it will be found that many of these laws can 
only be construed and applied with the aid of the Common 
Law from which they are derived, and that to breathe the 
breath of life into many of the institutions introduced in these 
Islands under American sovereignty recourse must be had to 
the rules, principles and doctrines of the Common Law under 
whose protecting aegis the prototypes of these institutions had 
their birth. 

“And it is safe to say that in every volume of the Philip- 
pine Reports numbers of cases might be cited wherein re- 





25. U. S. v. De Guzman, 30 Phil. 416 (1915); U. S. v. Cuna, 12 
Phil. 241 (1908); Cerezo v. Atlantic Gulf and Pacific Company, 338 
Phil. 425-498 (1916). 


(Continued on page 134) 

















MOORFIELD STOREY: 1845-1929 
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MOORFIELD- STOREY 





came in his profession, he won even greater dis- 
tinction as an author and publicist, and as the 
tireless and fearless champion of humanitarian 
causes, and of oppressed and dependent peoples. 

To the cause of higher education and to liter- 
ary pursuits he gave liberally of his time. At the 
age of 32, he was elected an Overseer of Harvard 
College, to which office he was continuously re- 
elected during a period of thirty-three years with 
the exception of a four year interval from 1888 to 
1892. 

He was invited to fill the Storrs Lectureship at 
Yale, the lectures being published in 1911 under the 
title “The Reform of Legal Procedure,” and he 
later delivered a course of lectures at Harvard under 
the Godkin Foundation which were published in 
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1920 in a volume entitled “Problems of Today.” 
His most important literary work was the Life of 
Charles Sumner in the Statesman Series which ap- 
peared in 1900. He also collaborated with E. W. 
Emerson in a later biography, Ebenezer Rockwood 
Hoar, A Memoir, published in 1911. During all 
the later years of his life he wrote occasional 
pamphlets and was a frequent contributor to lead- 
ing magazines and newspapers on public affairs. 
He wrote with a trenchant pen and was at his best 
when fighting with the minority against the aggres- 
sions of the party in power. In fact he seemed to 
take special delight in championing an unpopular 
cause. Among many contributions may be men- 
tioned “Politics as a Duty and as a Career” (1899), 
“What Shall We Do With Our Dependencies?” 
(1903), “The Democratic Party and Philippine In- 
dependence” (1915), “The Negro Question” (1918), 
and a very elaborate pamphlet “Marked Severities” 
written to disclose to the American people the 
manner in which the war was conducted by this 
country in the Philippines. One of his most recent 
publications was “The Conquest of the Philippine 
Islands by the United States,” of which Mr. 
Lichanco, the only Filipino who has graduated from 
Harvard College, was joint author. He contributed 
to the Century Magazine a severe indictment of the 
foreign policy of our government in Nicaragua. 

The name of Moorfield Storey will be re- 
membered longest for his unfailing devotion to the 
causes which enlisted his innate sense of justice. 
He would not have welcomed being calléd a re- 
former, much less a philanthropist; yet in the 
noblest sense he was both. He early became in- 
terested in the cause of civil service reform, joined 
with the pioneers in that movement, and became 
President of the Massachusetts Civil Service Re- 
form Association and Vice-President of the Na- 
tional Civil Service Reform League. When the 
acquisition of Porto Rico and the Philippines 
brought with it new problems dealing with the re- 
lation of our government to these foundlings, the 
cause of Philippine independence found a ready 
advocate in Mr. Storey, and in 1905 he became the 
President of the Anti-Imperialist League. Thereafter 
for a quarter of a century he never relinquished his 
leadership or wavered in his belief in the ultimate 
independence of the Philippines. The same sense 
of injustice which animated him in his advocacy of 
Philippine independence aroused in him a keen sense 
of the wrongs which the American Indian had 
suffered at the hands of our government, and he 
was a warm supporter of the Indian Rights As- 
sociation of which he was Honorary President at 
the time of his death. 

It remains to consider the most devoted and 
unselfish service which Mr. Storey rendered in a 
long life of service. No memoir of his life would 
be complete, no estimate of his character and 
achievements would be adequate, which did not put 
the final emphasis upon his untiring labors on be- 
half of the negro race. 

There can be no question that his intimate as- 
sociation with Charles Sumner as private secretary 
during the tempestuous years following the civil 
war and culminating in the impeachment of Presi- 
dent Johnson made an indelible impress upon the 
character of the young Harvard graduate who 


shared the confidences of the acknowledged leader 
of the Senate. What wonder that under such in- 
fluences, fired with the zeal of the great anti-slavery 
leader, he conceived it to be his duty to preserve 
and defend those rights of the negro, which had 
been written into the Federal constitution at so 
great a cost. It was as if the mantle of Elijah had 
fallen upon Elisha. Sumner had written the fif- 
teenth amendment into the Constitution, Moorfield 
Storey was its chief exponent and defender. From 
the time when he became President of the National 
Association for the Advancement of the Colored 
People in 1910, his services were always at their 
command without stint and without remuneration. 

Perhaps his most valuable contribution to the 
cause was the exhaustive brief which he submitted 
and the able argument which he made on October 
17, 1913, as amicus curiae, supporting the Solicitor 
General in the case of Guirm vs. United States, 238 
U. S. 347, in which, nearly two years after the argu- 
ment, by a unanimous decision, in an opinion rend- 
ered by Chief Justice White, the grandfather clause 
which had been incorporated in the laws of certain 
of the southern states to disfranchise the negro 
was held unconstitutional. Of almost equal im- 
portance was the case of Buchanan vs. Wailey, 245 
U. S$. 60, commonly known as the Louisville Segre- 
gation Case, which was argued by Mr. Storey on 
behalf of the plaintiff in error in April, 1916, and 
reargued in April of the following year, and which 
resulted in a unanimous decision declaring uncon- 
stitutional all ordinances or laws, whether local or 
state, which sought to limit the right of citizens to 
purchase and occupy property in any section of a 
town, city or state. This decision made invalid for 
all time laws seeking to compel negroes to live in 
ghettos. 

The last important case in which he appeared 
on behalf of the colored race in the United States 
Supreme Court was in 1923 when he intervened in 
the Arkansas cases in which it was contended that 
twelve negroes who had been found guilty of 
murder and sentenced to death and some sixty 
others who had been sentenced to imprisonment, 
some of them for life, for rioting and manslaughter, 
had not had a fair trial, and by the decision of the 
Court they were held to have been convicted with- 
out due process of law and were discharged. 

In addition to his services as counsel in court 
proceedings, on the platform and in the press he 
waged ceaseless war against lynching and cham- 
pioned the cause of negro education. 

No more fitting words could be chosen to give 
a just estimate of the life and character of Moor- 
held Storey than his own words in his tribute to 
Charles Sumner in the concluding chapter of his 
biography, “He was a strong force constantly work- 
ing for righteousness. He had absolute faith in the 
principles of free government as laid down in the 
Declaration of Independence, and he gave his life 
to secure their practical recognition. They were 
not to him glittering generalities, but ultimate prac- 
tical truths.” 

If it had been given to him to choose his own 
epitaph, he might well have repeated the words 
which the poet has put in the mouth of Ben Adhem: 

“Write me as ene who loved his fellow men.” 


J. Weston ALLEN 














A STUDY OF COMPENSATION FOR AUTOMOBILE 
ACCIDENTS 


Effort to Determine Whether an Unsatisfactory Legal Situation Can Be Met by New 
Methods—Practical Difficulties of Present System in Operation — Suggested 


Remedies—Committee Hopes to Supply Basis for Full Discussion 


By ArtHuR A. BALLANTINE 
Member of the New York Bar 


AST June 1 is begun by a voluntary com- juries and fatalities being about 35 to 1. Accord- 
|. mittee kr: i the Committee to Study ing to the records of the State Motor Vehicle 
Compensat for Automobile Accidents. Bureau, New York State had in 1928, 2,582 deaths 
Funds have been provided by the Rockefeller Foun- and 99,302 personal injuries resulting from motor 
dation and the rk is being conducted under the’ vehicle accidents, while the Traffic Bureaus of the 
auspices of the Council for Research in the Social Police Departments of four cities show the follow- 
Sciences of Col bia University, with the aid of ing figures for 1928: 
the School of La f Yale Universit The Com- Deaths Injury Cases 
mittee is com] | largely of lawyers and was Chicago 918 15,279 
initiated as a1 fort on the part of lawyers to Philadelphia 374 15,063 
determine whether an unsatisfactory legal situa-  pPetroit pon ae 300 12,316 
tion can be m¢ method Los Angeles (7/1/27-6/30/28).......... 335 12,066 
At present 1 Committee is made up as — naeeusnieate 
follows Total ; 1,949 44,724 
am oy : ene ty Me tive Drafting Re- _Effort to reduce the number of motor vehicle 
"on we a Riots alt tin Sitest of Ee ot Site accidents has not been without effect and the num- 
Usiversite ber of accidents for each 100,000 registered cars 
Mites M. D Metueee New Verk Clu has been on the decline. The total number of 
Watter F. ! Deotessee of Law. Yale Universin accidents, however, is increasing with the increase 
Victor J. D Presiding Justice of the Appellate in the population and in the use of motor vehicles. 
Division of the Su Court of N. Y., First Dept. The great and increasing number of motor vehicle 
Henry S. D f the Philadelphia Bar. accidents makes pertinent serious inquiry as to the 
Wurm Ds Lewis, Director of the American Law’ efficacy and fairness of the provisions now made 
Institute i by law for relieving the victims of these accidents, 
Ropert S. M judge of the Superior Court of Cin so far as proper, from resulting financial distress. 
ae L. M the Unilerencretares of the Tramrs What the lawyer in most states must say to- 
Wittiam A x, Special Deputy Attorney General day to a person who has had the misfortune to be 
of Penna. _ struck down by a car is far from satisfactory. The 
the saga , s ’ on Justi - t! » Sagveine Court of victim of the accident may need money at once 
" meme f Seesmerbs iia the City Court of the *°F hospital, for doctors, or for the support of de- 
City of N. Y.. f > eames ssioner of Labor of the State pendents while he is incapacitated. What the law- 
of New York yer must tell him is in substance this: 
a HORACE ST! lent Judge of C. P. No. 2 of Phila- “Perhaps you can recover something from the 
ag c =———— owner, possibly a large sum, but you can hardly 
am i 9 6 the New York City Bar hope to get anything through the courts for many 
ARTHUR A NTINE, of the New York City Bar, months, perhaps not for two or more years. Your 
Chairman : eee a oe recovery in court will depend on many things. You 
es * oS Ss See must of course identify the car that struck you 
The Committee means to prepare and publish and its owner. You must bring a suit which prob- 
an impartial st vf the questions relating to the ably will not be reached for trial for a considerable 
compensation a financial protection of persons time. You must produce witnesses. You must 
injured by motor vehicles, believing that such a_ prove that the accident was the fault of the driver 
study is much needed at this time of the car. You must be prepared to show that 
The National Safety Council of Chicago gives you were yourself entirely free from fault, for any 
motor vehicle fatalities in the United States for negligence on your part will bar your recovery. 
four vears as follows: 1925, 21,926: 1926, 23,509; You must establish in open court the exact nature 
1927. 25.851: 1928. 27.500. On the basis of data col- of your injuries. It is impossible to say what the 
lected over a period of years they estimate non-fatal verdict will be, if you get one, for that depends 
injuries of sot eriousness to be 767,000 for 1925 on how you and your case strike the jury, and how 
and 962.000 for 1928: the ratio between such in- the particular jury estimates damages. When you 
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get your verdict the defendant may appeal and it 
may take many months and will involve more ex- 
pense to get the appeal disposed of. When your 
judgment becomes final you may find that the de- 
fendant is not financially responsible, and hence 
you may receive nothing. 

“Of course the defendant, or the company in 
which he may ‘have held an insurance policy, may 
settle with you out of court. Such a settlement 
may be both fair and prompt—it is certainly the 
only method for securing prompt relief. In set- 
tlements, however, the defendant is in the best 
position, for you need relief and need it quickly, 
and have the burden of proving your case in every 
detail, while the defendant needs nothing and can 
take his time. You will understand that of any 
recovery either through court proceedings or 
through settlement, perhaps as much as half will 
be deducted for expenses and counsel fees.” 

Without statistics, which are difficult to obtain 
and are nowhere fully collected, it is hard to esti- 
mate the amount of financial distress now resulting 
from personal injuries caused by automobiles. It 
seems inevitable that a great many persons should 
be thrown out of their usual occupations and many 
homes disrupted by the inability to obtain prompt 
financial relief. While it might appear otherwise, 
the present situation is by no means satisfactory 
to automobile owners. They may get off well 
through settlement, but if settlement cannot be 
made, the owner is subject to the burden and in- 
terruption of the trial of the case, and to the risk 
of a large adverse verdict. Even where the owner 
has insurance the verdict may exceed the limit 
specified in the policy. Automobile owners might 
welcome a kind of insurance which gave fuller pro- 
tection to them and enabled them to be sure that 
any persons injured would be promptly taken care 
of on a basis definitely established by law. 

Heavy burdens are also imposed upon the pub- 
lic by the present system. Through taxes the 
public maintains at great expense the courts where 
automobile accident cases may be finally tried. The 
number of these cases causes delay in the trial of 
all cases. Further, in so far as injured persons 
fail in securing timely and adequate relief through 
the present system, an additional financial burden 
for which no provision is made, is thrown upon the 
community. 

Although highway traffic has been revolution- 
ized by the substitution of the automobile for the 
horse and the vast increase in the population, the 
legal principles and methods of dealing with traffic 
accidents remain as they developed in the days of 
horse transportation. The present system was not 
developed to meet present needs but was evolved 
under radically different conditions and finds its 
justification in its history rather than in what it 
actually accomplishes today. The cardinal prin- 
ciples of the present system are that the liability 
of the owner or driver of a vehicle, in respect to an 
injury caused by the vehicle, turns wholly upon 
the question of his fault or blameworthiness; that 
the obligation to make reparation can be satisfied 
only by a special determination of the money equiv- 
alent of the damage caused in the particular case, 
and that the proper machinery for this is a suit at 
law in the ordinary course, the injured person be- 


ing subject to the hazard of the financial irresponsi 
bility of the defendant. 

The practical difficulties of the present system 
in its actual operation are principally three: (1) 
The difficulty, delay, expense, annoyance and uncer- 
tainty of litigation, in which the determination of 
negligence and of the exact amount of dam 
involved; (2) failure of compensation in many 
cases because of the burden of proof resting upon 
the plaintiff and because of the financial irresponsi 
bility of many defendants, and (3) the economic 
loss and personal hardship resulting from uncom 
pensated injuries. In recent years there has been 
an awakening to the seriousness of this problem 
and the desirability of working out a solution or 
solutions. While a strong desire to find solutions 
has been manifested, so far there has been no 
comprehensive study of the questions involved or 
assembling of the material data. A number of sug- 
gestions have been made, but all are as yet in the 
early stages of experiment or discussion 

To meet the delays of litigation and to ove 
come to some extent its difficulties and uncertain 
ties, it has been suggested that special courts shall 
be created to try motor vehicle accident cases with 
out juries. This would not only reduce delay, but 
would tend to develop a simplified practice, espe 
cially as to medical testimony. Such procedure 
would not take from the plaintiff the burden of 
proving negligence, or make more feasible the de 
termination of the fact of negligence, or assure the 
defendant’s financial responsibility. Only populous 
communities could afford to create such special 
courts, so that the rural and small town communi- 
ties would not be helped by this remedy. The 
Committee is studying the court records in dif- 
ferent localities to see how serious are the delays 
of litigation and the consequent need for special 
treatment of motor vehicle cases. Suggestions for 
changes in practice will also be considered. 

To lighten the plaintiff’s burden some changes 
have been made as to substantive law. These 
changes are concerned chiefly with the extension of 
the doctrine of respondeat superior so as to make the 
owner of the motor vehicle responsible, without the 
ordinary limitations of agency law, where the ve 
hicle is being operated with his consent, express or 
implied. These changes, however, leave negligence 
as the basis of liability. Examples of this type of 
legislation are found in New York (Chap. 534 of 
the Laws of 1924) and in Michigan (Pub. Acts 
1915, Act No. 302, Sec. 29). The Committee will 
study these substantive changes and their effect on 
the cost of insurance, and on the amounts paid to 
injured persons, 

The present tendency of 
attack the question of the defendant’s financial re 
sponsibility. All of the statutes designed for this 
purpose are intended to create or to increase the 
certainty that the plaintiff will collect a judgment 
once it is obtained. The Massachusetts compul- 
sory liability law is the remedy which has had the 
widest popular publicity. This law requires each 
resident owner to provide proof of financial respon- 
sibility with respect to personal injuries before reg- 
istration of his car is possible. Rates are subject 
to the approval of the insurance commissioner. A 
tisk refused by an insurance company may be 
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field of motor vehicle accidents. No one has yet 
formulated such a plan in detail or made an intelli- 
gent estimate of its cost or furnished a basis for 
determining whether the plan would meet consti- 
tutional requirements. These questions require ex- 
tensive investigation and study before intelligent 
discussion of the merits of the plan is possible. 
Some of these problems may be briefly indicated. 

There is, of course, the underlying question as 
to whether there is an adequate juristic and social 
basis for extending the scope of liability without 
fault. Discussion of this must today turn largely 
on the facts relating to the need for such extension 
and its probable practical operation. 

Efforts must be made, therefore, to determine 
the extent of the need for relief from the operation 
of the present system. This means trying to ap- 
praise the detailed results of the operation of the 
present system on persons injured, on owners and 
upon the public—a difficult statistical study. 

What the compensation plan would accomplish 
depends largely upon the actual relief it would 
afford. There is obvious difficulty in this in- 
stance. In the case of compensation for workmen 
this was comparatively easy because wages and 
salaries were always available as the basis of com- 
pensation. In the case of motor vehicle accidents 
a considerable number of the injured would be per- 
sons whose income could hardly be expected to be 
reflected in fixed statutory compensation. A major 
question is, therefore, whether a practicable basis 
of compensation can be worked out at all, and 
whether such a basis would be likely to be reason- 
ably satisfactory to injured persons or their de- 
pendents. 

An intelligent estimate must be made as to the 
probable cost of the plan to automobile owners, for 
unless the cost can be reasonably foretold and 
worked out in insurance rates which are not unduly 
burdensome, the plan would fail at that point. 
Light must also be thrown on the difficult problem 
arising through requiring insurance of persons pre- 
senting different degrees of risk yet not readily 
susceptible of classification from the standpoint of 
risk. 

In the case of an industrial accident those con- 
cerned in it are always known and always at hand. 
Hit and run drivers, however, cause a considerable 
portion of automobile accidents, as do cars from 
outside of the state. Can a compensation plan take 
care of these difficulties? 

Can a compensation plan be effectively admin- 
istered by the courts, or should it be administered 
by a special agency as in the case of workmen’s 
compensation? If so, how are the constitutional 
requirements as to jury trials to be met? On the 
legal and constitutional side there are the funda- 
mental problems as to whether injured persons can 
be required or induced to accept fixed statutory 
compensation and whether owners can be subjected 
to liability without fault and perhaps required to 
contribute to the indemnity of persons who may 
have been injured by others. There is also the ques- 
tion as to the bearing of a compensation plan upon 
the promotion of safety on the highways. 

The possible desirability of a compensation 
plan as a means of relief from court congestion was 
brought out by the report in 1927 of the Special 
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Calendar Committee appointed by the Appellate 
Division of the Supreme Court of New York, First 
Department, composed of judges and lawyers of 
wide experience. A committee of the New York 
County Lawyers’ Association has favored a com- 
pensation plan, and legislation has been introduced 
in recent sessions of the New York Legislature 
looking toward its establishment. The Legislature 
of Virginia in 1929 appropriated $5,000 for a com- 
mission to consider the question of the advisability 
of adopting a compulsory compensation insurance 
law with reference to the operation of motor ve- 
hicles. 

What this Committee hopes to do is to supply 
the basis, so far as possible, for a full discussion of 
these questions. The Committee is not committed 
to any conclusions as to remedies for the present 
difficulties. The investigation is intended to ap- 
proach the problem realistically, assembling ma- 
terial facts and data, including facts as to how 








many accidents there are, what injured persons re- 
ceive under the present system, when they receive 
it, what is the volume of accident litigation, what 
is its cost, what is the practical effect of remedies 
which have been adopted, including compulsory 
liability insurance, what would be the possible form 
and cost of compensation insurance, and what are 
the probable answers to the legal and constitutional 
questions presented. The report may include sug- 
gested forms of legislation, if any advantageous 
changes are deemed to be practicable. 

The Committee will welcome from members of 
the Bar or others interested suggestions as to pro- 
cedural or substantive remedies for the present 
situation. It will be extremely glad to have state- 
ments from lawyers as to their experiences with 
such cases and as to actual results in particular 
cases. Communications should be addressed to the 
director, Shippen Lewis, 1031 Commercial Trust 
Building, Philadelphia, Pa, 


DEPARTMENT OF CURRENT LEGISLATION 





Criminal Statutes in 1929 





By JosePH P. 


HE adjustment in criminal law in 1929 had to do 

principally with the question of the treatment 

of the criminal rather than the discovery of 
any new offenses. Even such redefinition and clas- 
sification of offenses as occurred had as an object 
rather an adjustment of penalties than any new 
notions as to the substantive law of crime. There 
are a few interesting cases in which the penalties 
for certain crimes against property are evidently 
induced by the economic importance of the object 
affected or the ease of purloining it, rather than be- 
cause of its value. Procedural modifications are not 
many, and important codifications of criminal pro- 
cedure such as resulted from the investigations of 
the commissions of Michigan, California and New 
York, had no legislative birth in the last year. No 
one, however, can read the session laws regulating 
crime for any year without a vivid appreciation of 
the relationship between the authorities adminis- 
tering the law, the interests affected, and the law- 
making bodies. The influence of police authori- 
ties looking for better means of enforcing the law 
and securing proof of crime, the pressre of prose- 
cutors trying to make their work simpler and more 
effective, complicated as it is by modern criminal 
organization, and the steady pressure of interests, 
notably such as banks, fire insurance companies, 
and farmers’ organizations, affect productively the 
legislative mill. 

Penalties 


In the field of punishment for crime the atten- 
tion of the country has continued to be drawn to 
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the kind of legislation known as the Baumes Laws, 
from the name of the chairman of a legislative com- 
mittee in New York. These statutes carry very 
far the theory of the necessity for strict punish- 
ment of a recidivist, even to the limit of life im- 
prisonment for fourth offenders, and the principle 
of the legislative sentence, born of distrust of the 
mercy of the sentencing judge, making the pun- 
ishment for the fourth offender compulsory, so that 
the judge has no discretion, and increasing the min- 
imum sentences in the case of second and third 
offenses. Ohio in Section 13744-1 limits to speci- 
fied crimes the severe punishment edicted for third 
and fourth offenders, and thus avoids the possible 
objection to vagueness where the punishment de- 
pends on the criminal’s having been convicted of 
“a felony.” With the wide use of the criminal 
punishment for business crimes and offenses which 
in the opinion of the general public might not in- 
volve evidence of depravity, this limitation to the 
specified crimes, mostly crimes of violence, but in- 
cluding arson and receiving stolen goods, is worth 
noting. The penalty for a third offense is a sen- 
tence to imprisonment for the maximum statutory 
penalty for the offense for which the person is on 
trial and for a fourth offense, of any of the specified 
felonies the person convicted “shall be imprisoned 
for life.” The judge is deprived of all power of 
appreciating in his sentence the conditions under 
which the offense was committed or the character 
of the individual; the legislature in advance fixes 
the punishment. An interesting section of the act 
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sets forth that « tions resulting from or con- 
nected with tl transaction or from offenses 
ommitted at tl me time shall be counted as 
ne conviction for the purpose of the act. Colo- 
do, Cl 85 fe ‘isonment for the 
irth oftens 1 felonies, in case of the 
sec d ofte ( I 1um term of not less 
than one-t] vest a 1 maximum of twice 
he longest ed for a first offense of the 
same nature, a third, not less than the long- 
est or more m«¢ e longest term for 
rst convict S ite es for a method 
f proving es evi ( the criminal 
vas not indict d convicted Ss a previous 
offender. 
Michigan 1 fied her habitual criminal law 
n an interestit \ fourth conviction in the 
yrmer law 1 sO vithout regard 


was convicted, 


but the last les ture, by N 24, tempered its 
severity so that f he future if e fourth offense 
is such that for first conviction for the same 
offense, the ft ld have been sentenced 
for a maximu! f more than five years, then 


on his fourth tion he may only be sent to 





prison for fror n and one-half to fifteen years. 
Thus the pri that a criminal by repeated 
crimes show s not be trusted in free- 
dom, is modif | the punishment for a fourth 
offense is m¢ the gravity of the 
particular offe1 r whi e accused is on trial. 
Crimes are di nto two classes where commit- 
ted by a four yffender, those for which the 
penalty is five r less, and a second class con- 
taining all ot! rimes. If a person who has al- 
ready committed three fe es is convicted for a 
fourth time th t class, he must be 


sentenced for at least seven and a half years, two 


and a half y« ( in the maximum in case 
of a first offer and may receive up to fifteen 
years, if he ted of a crime falling within 
class two Phe idge has no discretion, the legis- 
lative penalty must be imposed. The tendency to- 
wards met have been caused by the diffi- 
culty of conviction of fourth offenders in cases 
where the cri irged is a minor felony, or by 
the considerat that such a criminal may stop 
short of a ma elony if he realizes that he will 
be rewarde moderation by a shorter sen- 
tence Pent Act 373 leals also with the 
habitual crimi adopting the method of listing 
the crimes h the a pplies and makes the 
punishment for a sec or subsequent offense im- 
prisonment fot term the maximum of which shall 
not be more t twice the longest term prescribed 


of the 


upon a first « on. The point of view 
Keystone stat thus t widen the discretion of 
a judge upward by permitting him to fix a longer 


punishment, 1 ng when it comes to fourth of- 
fenders, to i1 ment in the state penitentiary 
for life. Another limitation contained in the Penn- 

be invoked in 





sylvania st iat it can only 


case of a secot r subsequent offense committed 
within five years after the offense. In Penn- 
sylvania evident it is believed that the force of 
habit to com1 rime will disappear within a lim- 
ited period, reas other solons have no such 
confidence that time will wear away evil manners. 

The New Mexico legislature leans to the Ohio 
distrust of ju | clemency ts change in Chap- 
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ter 61 of the punishment for bank robbery to a 
legislative sentence of life imprisonment, and In- 
diana aligns itself also with its neighbor in fixing 
the penalty for kidnapping by Chapter 154, at life 
imprisonment, where previously there was a spread 
between maximum and minimum imprisonment of 
from two to fourteen years. On the Atlantic coast 
Rhode Island, Chapter 1392, for the protection of 
the police, fixes a definite penalty of imprisonment 
for life as the punishment for killing a member of 
the police force while resisting arrest. 

A wider latitude to judges was granted by 
Indiana, Chap. 55, which makes it a separate offense 
for a person over the age of 16 to commit specified 
crimes, while armed with a dangerous weapon, so 
that he can be punished for the crime committed 
and also for the crime of committing it when 
armed. The sentencing court, however, may pro- 
vide that the term of imprisonment for commit- 
ting an offense when armed, shall begin at the ex- 
piration of the imprisonment for the specified crime, 
or may permit it to run concurrently, thus leaving 
the additional punishment for having a deadly 
weapon at from ten to twenty years. Nevada devel- 
ops the same tendency in Chap. 64, punishing the 
offense of passing worthless checks. Formerly the 
crime was classified so that, if the amount involved 
was more than $25, a defendant with no prior felony 
conviction against him, should be fined not over 
$500 or imprisoned in the county jail no more than 
six months, while if the amount was over $25 he 
should be punished for a felony by a fine of not 
over $1000 or imprisonment in the state prison for 
not less than one or more than five years, or both. 
The revision makes passing a worthless check pun- 
ishable by imprisonment in the county jail for not 
more than one year or imprisonment in the state 
prison for not less than one year or more than five 
and directs the judge to name the place of imprison- 
ment. If he names the county jail, then the crime 
is to be deemed a misdemeanor for all purposes. 
Thus the criterion based on amount involved is 
swept away in favor of a wide power of estima- 
tion in the judge which should be based on the 
character of the particular offense and of the par- 
ticular offender. The maximum punishment is not 
changed; the minimum is done away with; the 
judge apparently can punish the individual by a 
short sentence in the county jail without regard to 
the sum of money on the check, if he believes that 
justice would so be done. His power of apprecia- 
tion is cut down in another respect. There must 
be a jail sentence, and his former power of impos- 
ing a fine as an alternative to a prison sentence is 
taken away. 

The general tendency of terms of punishment 
is upward. In the case of passing bad checks, for 
instance, West Virginia, Chap. 41, raises her maxi- 
mum from two to five years in the penitentiary and 
adds a fine of not more than $1000, but does not 
modify the minimum of one year. Indiana, in 
Chapter 54, materially increases the punishment for 
robbery, even raising the minimum jail sentence 
from five to ten years; the maximum being pushed 
up from twenty-one to twenty-five. Assault with 
intent to commit robbery is punishable by the same 
penalty as simple robbery in place of a penalty of 
from two to ten years, as was provided when this 
offense was classified by itself. Another classifi- 
cation of the crime of robbery gave occasion to the 
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legislature to inflict the severe legislative penalty 
of imprisonment for life. The new class of robber 
is a person who inflicts wounds on any other with 
any dangerous weapon while engaged in the com- 
mission of a robbery or an attempt to rob. The 
same penalties are applied to burglary and the pun- 
ishment for automobile banditry is raised to the 
level of that of robbery. A striking evidence of 
increasing severity with criminals is the provision 
of the same statute which imposes the death pen- 
alty without any alternative on any person who 
commits or attempts to commit rape, arson, rob- 
bery, or burglary, and who kills a human being 
in so doing. The usual punishment for murder is 
either the death penalty or life imprisonment. 
Pennsylvania, Act 217, in the same spirit raises the 
maximum prison term for involuntary manslaugh- 
ter from two to three years, while California, Chap- 
ter 232, lifts the classification of extortion of money 
by means of a threat, from a misdemeanor by per- 
mitting a maximum of five years in the state prison 
or a fine of not over $5000, though the judge is 
allowed at his discretion to temper justice with 
mercy by imprisoning the evil-doer in the county 
jail for not longer than a year. 

One of the interesting increases of penalty is 
that edicted by West Virginia, Chapter 44, chang- 
ing the fine for using firearms on the Sabbath from 
a fixed fine of five dollars for each offense to not 
more than fifteen dollars for each offense. Local 
option will have wide play under this scheme of 
a maximum penalty and no minimum since the 
local justice may follow the opinion of the neigh- 
bors as to the heinousness of the offense. Michi- 
gan by No. 144 raises the penalty for breaking 
show cases with intent to steal, from a misde- 
meanor to a felony, and increases the maximum 
prison term to six months from ninety days, and 
the maximum fine from two hundred to four hun- 
dred dollars, but leaves the judge the same discre- 
tion as to minimum penalty by fixing no statutory 
minimum term. ‘ 

The device of classification is used in North 
Dakota, Chap. 114, to increase the penalty in a 
specified case of assault and battery by creating 
a new class which is termed aggravated assault and 
battery, for which the maximum penalty is much 
in excess of that of assault and battery but 
far below assault with a dangerous weapon. 
North Dakota is one of the states which give play 
to the mercy but not the severity of its courts by 
fixing a maximum penalty, but providing no mini- 
mum. Indiana, Chap. 156, makes use of classifica- 
tion to increase the punishment for larceny by 
decreasing the amount of personal property, the 
taking of which constitutes grand larceny, from 
one hundred to twenty-five dollars. 

Reductions in punishment are not so many. 
Michigan, however, by No. 54 cuts down the pen- 
alty for assault and battery from a maximum of a 
year to a maximum of three months’ imprisonment 
and reduces the maximum fine from two hundred to 
one hundred dollars. Arkansas, Chapter 304, dimin- 
ishes the seriousness of the crime of drawing a 
check without funds by reducing the penalty from 
a minimum of one year and a maximum of five years 
to a maximum of one year or a fine of not over 
$100. This reduction of penalty is, however, modi- 
fied by the abolition of the old classification under 





which drawing a check less than one hundred dol- 
lars without funds subjected the drawer only to a 


fine of from twenty-five to five hundred 
dollars. Probably difficulties of convictions 
explain Missouri Section 3414 which reduces 


the penalty for killing or torturing an ani- 
mal from a maximum of three years in the 
penitentiary, and a minimum of three months 


in the county jail to a maximum of three months 
in the county jail. The act also permits a fine of 
fifty dollars or both the fine and the short imprison- 
ment. There is excepted by a proviso from the 
operation of the act, hunting or trapping of wild 
animals or scientific experiments. 


Procedure 


The changes in procedure for the year are not 
many or very striking. Of most importance is 
Massachusetts, Chapter 185, which permits defend- 
ants in superior courts in criminal cases other than 
capital cases to elect a trial by court instead of by 
jury. Oregon regularizes the method of exercising 
the right of peremptory challenge by Chapter 335. 
After the jury has been formed, the defendant must 
exercise two peremptory challenges, the state one, 
alternating in the same proportion until all the 
challenges have been exhausted. Under the law 
the defendant has usually six peremptory chal- 
lenges, the state three. Indiana, Chap. 54, forbids 
the sentencing of any person found guilty of an 
offense punished by the act, including murder, bur- 
glary, robbery, and automobile banditry, for a 
lesser offense than the one charged in the indict- 
ment, and furthermore forbids a court in such cases 
to suspend or commute the sentence. If any person 
charged with one of these offenses is found guilty 
of the offense so charged, the jury or court trying 
the case must find him guilty as charged and not 
guilty of a lesser offense, and the trial judge must 
fix the penalty for the crime as prescribed in the 
act. The result of these provisions of law would 
appear to be that there could be no bargaining with 
the defendant for sentence less than that provided 
for in the statute, which is in every case severe. 
Furthermore, the statute classifies the degrees of 
the offenses punished and in certain cases a legis- 
lative penalty of life imprisonment was fixed. This 
section, therefore, would make it impossible for a 
judge or jury to change the degree of the offense, 
so that imposition of the life penalty could be 
avoided after a finding of guilt. As in instances of 
fixed legislative penalties, this looks like evidence 
of apprehension lest judges go too far in tempering 
justice with mercy. 

Evidence 


The new insistence on the punishment of re- 
cidivists which makes it necessary for prosecuting 
officers and courts to know the record of accused 
persons, the trend towards individual treatment of 
a convict by judicial and prison authorities based 
on knowledge of his character and past, together 
with the necessity of keeping some track on pro- 
fessional criminals, have led to the creation cf new 
machinery on a state-wide basis and even to the 
organization of a central bureau in Washington at 
which information of the history of criminals is 
kept. The movement has already progressed far, 
but its complete success depends on similar ma- 
chinery being created in all the states so that a 
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ation-wide net is spread for wrongdoers. The net 
as widened by F la’s creation of a Bureau of 
riminal Identificat and Investigation through 
Chapter 13619. 17 Bureau is under a board of 
inagers compos f the Attorney General and 
wo others, appointed by the Governor, one of 
hom must be a chief of police and one a sheriff. 
The Governor ap} ts a superintendent to serve 
luring the pleasu1 f the board as administrative 
ficer. The Bure is the usual duty of keeping 
file of informat nd measurements of specified 
lasses of criminals [The classes include all per- 
ns convicted of ny and all persons confined in 
any prison, including jails or workhouses, thus evi- 
dently extending its application far beyond felons. 


The Bureau is « ly required to keep informa- 


ion in respect to known and habitual criminals. 
The statute ¢ s the customary provisions 
howing the n ginnings of a state system of 
enforcement of criminal laws, in the requirement 
that the Bureau erate with sheriffs and police 
officers, both state and federal, in apprehension and 
identification of criminals. Oregon, Chapter 376, 
having already aut zed the taking of fingerprints 
by sheriffs, makes the further step of centralizing 
fingerprint information by requiring sheriffs to send 
all fingerprints a photographs to a central bu- 
reau. Maine, Chapter 325, enters the same road hy 
requiring that fingerprints and photographs shail 


be taken of any in custody charged with the 
commission y. The rights of the accused 
person are, however, carefully guarded by requir- 
1 court, and also requiring off- 


ing the authority 


cials under wl :uthority the fingerprints and 
photographs wet ken to destroy them on receipt 
of notice of the uittal of the accused. Another 
way of getting formation of a possible crime 
which is evide be ling universalized appears 
in 1929 in as widely separated states as Rhode 
Island and California. Rhode Island by Chapter 
1834 and California by Chapter 417 require physi- 


1 


cians and persons in charge of hospitals to report 


cases treated for unds. Rhode Island limits the 
requirement is caused by the discharge of 
a firearm, while California goes further, since the 
duty to report es to any wound made by any 
deadly weapot t will be somewhat difficult for 
non technical m al men to interpret another pro- 
vision of the ¢ nia act, which requires a report 
of any injury inflicted upon a person in violation 


Evidently criminal abortions 
pe of injury to be reported, but 
of intent in any particular 


of any pet 
will be one 
it might be 


case as to whether the act was done in violation of 
the penal lav Such general requirements where 
they are to be enforced through non-official and 
non-legal pers hould at least be supplemented 
by some kind of regulation specifying the acts 
which shall be reported. 

The usefu of prima facie evidence with- 


‘ 


be almost impossible to operate 

rn conditions, was 
gislatures during the last year. 
Arkansas, ¢ 304, puts the burden of proof on 
the accused | cases of checks drawn with- 
out funds by making the proof of the drawing of 
the check prima facie evidence as against the 
drawer of intent lefraud, thus saving the prose- 


out which it 
a prosecutor's 


made use of 


under mode 


cutmg authority from the serious difficulty of prov- 
ing intent and throwing on the drawer the burden 
of showing that he had nocriminal purpose. Oregon, 
Chapter 462, in an elaborate statute to prevent theft 
of food animals requires the stamping of carcasses 
and makes it prima facie evidence of unlawful pos- 
session of a carcass or any part thereof, if it is not 
properly stamped. A Connecticut law, Chapter 61, 
would be very inefficient without the aid of the 
prima facie provision. The statute severely pun- 
ishes exposing poison in places accessible to any 
dog, game or furbearing animals, and the mere pos- 
session of poison in an open field or the possession 
of any furbearing animals taken by poison is made 
prima facie evidence of violation of the act. It 
seems to indicate a recession of the tide running 
against the cigaret when Oregon in Chapter 331, in 
amending its statute prohibiting the sale of cigarets 
to minors, omits the provision which made having 
cigarets in a place of business where minors may 
take or help themselves to them, prima facie evi- 
dence of intent to sell to minors. Clearly the old 
statute would bear hard on places of business sell- 
ing cigarets innocently. Minnesota, Chapter 289, 
starts a drive against ambulance chasing and in 
Section 4, it makes presumably fraudulent any 
statement secured from an injured person within 
thirty days after the injury was sustained, so far as 
use on the trial is concerned. This is the most orig- 
inal application of the principle of presumption in 
1929, 

None of the presumptions set up in 1929 would 
seem to be subject to the objections raised recently 
by the Supreme Court, to a too liberal use of the 
device." An unreasonable and arbitrary presump- 
tion may be a denial of due process of law in viola- 
tion of the 14th Amendment. As must be the case 
where the 14th Amendment is concerned, the court 
is not very definite in the criterion which it lays 
down, that there must be a rational connection be- 
tween what is proved and what is to be inferred, 
and the presumption must not be unreasonable. 
Legislatures and courts may differ in applying this 
yardstick, but it is clear that the legislature must 
exercise great care in the use of this type of tool 
for discovering criminals and convince itself of the 
reasonableness of its action in advance of includ- 
ing it in a statute. 





1. Manley v. State of Georgia, 49 Sup. Ct. Rep. p. 215; decision 
Feb. 18, 1930. See Harvard Law Review, November 1929, p. 100 


Signed Articles 

As one object of the American Bar Association Journal 
is to afford a forum for the free expression of the members 
of the bar on matters of importance, and as. the widest 
range of opinion is necessary in order that different aspects 
of ‘such matters may be presented, the editors of this 
Journal assume no responsibility for the opinions in signed 
articles, except to the extent of expressing the view, by 
the fact of publication, that the subject treated is one 
which merits attention, 
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BRINGING THE RESTATEMENT 
HOME TO THE LAWYER 

The subject of State Annotations to the 
Restatement of law being prepared by the 
American Law Institute has recently as- 
sumed extraordinary importance. At the 
conference of co-operating committees of 
State Bar Associations held in Chicago last 
November, under the auspices of the Insti- 
tute, surprising reports of progress on such 
annotations were made from various states. 
The project of State Annotations is perhaps 
the most constructive practical idea that has 
developed in the past few years of the Insti- 
tute’s work, and history will record that to 
it was largely due the success of the great 
enterprise as a whole. 

Naturally enough, the plan was not con 
templated in the beginning of the undertak- 
ing. It grew out of the work itself and that 
fact is one of the best evidences of its value. 
It came in response to a need which could 
only be felt after the restatement had got- 
ten fairly well advanced—the need of ascer- 
taining how far the restatement was in 
accord with the local law. Everyone was 
aware of the fact that there was conflict 
between the courts of last resort of the sev- 
eral states as to the common law. One of 
the professed purposes of this restatement 
was to harmonize such conflict. Every 
lawyer was apprehensive lest the restate- 
ment had discarded the rule with which he 
was familiar and had adopted the rule of 
another jurisdiction. Until the lawyer knew 
how far the restatements were in harmony 
with the decisions of his own Supreme 
Court, and how far they were in conflict 














therewith, he could not accept or use them 
in his daily practice. 

But the lawyer realized that the restate- 
ments were coming to stay. Judges were 
referring to them more and more in their 
opinions, as the volume of the output grew. 
Practicing lawyers and judges were partici- 
pating constantly in the actual work of re- 
stating the law and thus making the entire 
plan a part of their professional selves. The 
restatement was already, in brief, a fact for 
the average lawyer to reckon with, and the 
only question was how to enable him to util 
ize it successfully. 

State annotations to the restatements 
furnished the answer. The State Bar Asso- 
ciations, with their sense of the immediate 
practical needs of the local profession,.in the 
face of a new and significant development in 
the world of law, soon took up the task. A 
few restatements gotten out with local anno- 
tations were sufficient, first, to allay doubts 
as to any serious conflict with local law and, 
second, to furnish the clue to an adequate 
method. Then the state organizations began 
to fall into line. It was no longer simply a 
duty to the science of law which spurred 
them on. It was a duty to themselves—to 
see that the profession in their own states 
reaped all possible practical advantage from 
the work of the Institute. The restatement 
had become, unlike the tariff, a local ques- 
tion. 

To give a few examples, mentioned at 
the recent conference of co-operating com- 
mittees, the Missouri State Bar Association 
has voted to authorize the expenditure of 
$3,000 for annotations of Contracts and Con- 
flict of Laws. The Pennsylvania State Bar 
has made a generous appropriation to sup- 
port the work of its committee in this field. 
The Louisiana State Bar Association has 
directed its executive committee to take 
steps to secure annotations of certain sub- 
jects. These and other states have thus set 
the ball rolling. That they will be followed 
rapidly by others will hardly be doubted by 
one who has seen the almost phenomenal 

growth and spread of this idea within an 
extremely short time; certainly not by one 
who realizes what power almost of self- 
propagation a really constructive idea seems 
to carry within itself. 

It is therefore no longer a question of 
whether State Bar Associations will rise to 
this great opportunity to help themselves 
while helping one of the greatest works ever 
undertaken by the profession, but of which 
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vill be the quickest to resolve upon prompt 
All will do it some day; 
But the sooner they get 
The restatements will 
ed in increasing volume. 
ation which starts now, 
ation and keeps up with 


nd effective acti 
they will have t 

to work the better 
from now on be issu 
The State Bar 
creates its organi 


its annotation of the restatements as they 
re issued, will save itself the trouble of 
undertaking later a vaster and more difficult 
task. 

Initiation of the local work naturally 


belongs to the State Bar Association’s com- 
mittee on ration with the American 
Law Institute. How they will go about the 
actual task will naturally depend on condi- 
tions, but there is a body of experience al- 
ready available on the subject. They might, 
as in Illinois, for instance, utilize the work 
of advanced law students, to be later revised 
by the co-operating 
more members of the faculty of a law school. 
Or they adopt the Cornell plan of 
starting the work in a law school and then 
presenting it to the co-operating committee 
for discussion and criticism. Or some other 
plan might be fourd more suitable in a par- 
ticular state. The main thing of course is 
to get the work under way, and the best way 
to start is to start. In this connection it may 
be suggested that this project of local anno- 
peal especially to the young 

It gives them an op- 
iate themselves with some- 
something that 


CO-OD*" 


committee and by one or 


might 


tations should ay 
members of the 
portunity to assoc 
thing greatly rth while— 


should appeal alike to their professional 
idealism and _ professional realism. The 
young lawyer who begins now and continues 
to associate himself with the work of local 


annotations will acquire a body of systema- 


tized and localized legal information which 
will aid him through his professional 
career. 

The financial and physical aspects of 


the local annotations problem were touched 
on by Mr. Herbert Goodrich, Director of 
Professional ¢ Public: Relations of the In- 
stitute, at the recent conference of co-operat- 
ing committees of State Bar Associations in 
Chicago. It appears that the “Pocket Sup- 
plement” plan of publication will be adopted. 


{ 
This means that the state annotations to a 
particular rest 
separate pamphl 
a pocket enclose 
restatement itself 
stitute, as we wu 


tement will be printed in a 
t which can be slipped into 
d within the covers of the 
The American Law In- 
iderstand, will see to the ex- 





pense of printing. The whole restatement 
of the law can therefore now be visualized by 
the individual lawyer as a series of separate 
books, each one of which will carry, as a sup- 
plement, the local annotations of his partic- 
ular state on its special subject. 


LAY RECOGNITION OF LEGAL 
CANONS 

The Canons of Ethics of the American 
Bar Association are no mere technical limi- 
tations which lawyers have imposed upon 
themselves. They are the standards by 
which the general public is coming to judge 
the actions and practices of members of the 
legal profession. 

The New York Times of October 11, in 
commenting editorially upon the case of a 
judge of that state whose conduct has re- 
cently been investigated by the grand jury 
and the bar association, called attention to 
the fact that the judge in question “violated 
more than one of the ‘Canons of Judicial 
Ethics’ adopted by the American Bar Asso- 
ciation.” The editorial quoted in full the 
canon pertaining to “Inconsistent Obliga- 
tions,” and cited in addition those dealing 
with “Business Promotion,” and “Personal 
Investments and Relations.” 

These rules, said the editorial, contain 
specific directions not to do the kind of thing 
which the judge in question had admitted 
doing, and for this reason the Times felt that 
in tendering his resignation he had “done 
the proper thing, both professionally and as 
a member of the judiciary, and all that is 
left at present is to refresh the public mem- 
ory concerning the general principles in- 
volved in the stir created by the revelations 
about him and the proceedings begun 
against him.” 


ANNUAL MEETING ATTENDANCE FIGURES 

The final tabulation of the attendance records 
at Memphis show a total of 2,210, as compared 
with 2,116 at the Denver meeting, 2,033 at Seattle, 
1,839 at Detroit and 1,604 at Buffalo. These fig- 
ures include not only members but visitors, that is, 
lawyers properly introduced by members of the As- 
sociation and registered. But after making this 
division, Memphis can still claim the largest num- 
ber of actual members in attendance, the figures 
being 1,574 members and 636 visitors, as against 
a membership attendance of 1,448 at Buffalo and 
1,272 at Seattle. The figures do not include the 
ladies and other members of the family. If al- 
lowance is made for these, probably well over 3,000 
visitors descended upon Memphis at the annual 
meeting there. 
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leld Without Power to Make Contracts Fixing Rate of Fare to Be Charged by 


Street Railway Company Operating Under City Franc hises—Authority of Federal Trade 
Commission to Institute Proceedings in Public Interest — Procedure in Suits for In 
junction Under Section 380, Title 28, United States Code—Tax on Transfer of 
Property by Gift — Notice to Non-Residents by Publication — Presump 
tion of Negligence in Case of Fire Near Railroad Track — Liability 

of Stockholders to Joint Stock Land Bank. 


By Epacar B. 


Street Railway Companies—Regulation of Rates 


Under relevant local laws of California the City of Los 
Angeles has no power to make contracts fixing the rate of 
fare to be charged by a street railway company operating 
under franchises granted by the city. 

Even if such contracts were valid when made they have 
since been abrogated by action of the state railroad com- 
mission. The commission, vested with regulatory power 
over rates, twice took jurisdiction of the case, first granting 
a small increase which was never put into effect by the 
company, and later denying another application upon evi- 
dence which the courts found to show confiscation. 


Railroad Commission of California v. Los Angeles 
Railway Corporation, Adv. Op., 113; Sup. Ct. Rep. 
Vol. 50, p. 71. 

In this opinion the Court considered an appeal by 
the Railroad Commission of California and the City 
of Los Angeles from a decree of a federal court of 
three judges enjoining enforcement of a rate order 
made by the Commission. The order and rates in 
question affected the basic fare to be charged by the 
Los Angeles Railway Corporation. 

That company operates street railway cars in the 
County and City of Los Angeles under 102 franchises 
granted at intervals since 1886. Most were granted 
by the city, though a few were obtained from the 
County. Seventy-three of the franchises, granted be- 
tween 1890 and 1918 provide that the rate of fare shall 
not exceed five cents. Eighteen granted between 1920 
and 1928 provide that the fare shall not be more than 
five cents “except upon a showing before a competent 
authority having jurisdiction over rates of fare that 
such greater charge is justified.” 

The others make no provision that the fare shall 
not exceed five cents, but it was assumed that under 
the other ordinances that fare was applicable over all 
lines. 

In 1926 the company applied to the Commission 
for an increase in the basic fare from five cents to 
seven cents. This petition the Commission denied in 
March, 1928. This suit was then brought to have the 
rates and order declared confiscatory and for an injunc- 
tion to prevent their enforcement. The city intervened 
as a defendant. The statutory court granted an injunc- 
tion after finding’ the rates confiscatory. 

On appeal this decree was affirmed by the Supreme 
Court by a divided bench, Mr. Justice BUTLER deliv- 
ering the opinion of the majority. He stated that 
since the finding of inadequacy of the five cent fare 


*Assisted by Mr. James L. Homire 
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was conceded to be sustained by the evidence the con- 
troversy was narrowed to the question whether the 
company was bound to serve for the fares named in 
the franchises. The appellants contended that the city 
had power to establish the rates by agreement and that 
the provisions in the franchises constitute binding con- 
tracts, still in force. The railway contended on the 
contrary that the city did not have power to make such 
contracts, and that even if such power had been granted 
to the city and if such contracts had been made, they 
had been abrogated. 

The first question discussed in the opinion was the 
city’s power to make a contract fixing the fare. In this 
connection certain general conside ‘rations were re- 
viewed. 


1. It is possible for a State to authorize a municipal 
corporation by agreement to establish public service rates 
and thereby to suspend for a term of years not grossly 
excessive the exertion of governmental power by legisla- 
tive action to fix just compensation to be paid for service 
furnished by public utilities. And where a city, em- 
powered by the State so to do, makes a contract with a 
public utility fixing the amounts to be paid for its service 
the latter may not be required to serve for less even if the 
specified rates are unreasonably high. . . . And, in such 
case, the courts may not relieve the utility from its obli- 
gation to serve at the agreed rates however inadequate they 
may prove to be. : 

This court is boun d by the decisions of the highest 
courts of the States as to the powers of their municipali- 
ties. . . . Our attention has not been called to any Cali- 
fornia decision, and we think there is none, which decides 
that the state legislature has empowered Los Angeles to 
establish rates by contract. This Court is therefore re- 
quired to construe the state laws on which appellants rely 
As it is in the public interest that all doubts be resolved in 
favor of the right of the State from time to time to pre- 
scribe rates, a grant of authority to surrender the power 
is not to be inferred in the absence of a olai n expression 
of purpose to that end. The delegation of authority to 
give up or suspen d the power of rate regulation will not be 
found more readily than would an intention on the part of 
the State to authorize the bargaining away of its power 
to tax. 

Home Telephone Co. v. Los Angele ae ABS 
265, was then cited to illustrate the correct rule and its 
proper application in a controversy of this sort. There 
a franchise was granted under the Broughton Fran- 
chise Act and was authorized to be gr antes 1 “upon the 
conditions provided” in the statute “and not otherwise.” 
The city charter granted power to regulate telephone 
service and “to fix and determine the charges for tele- 
phones and telephone service and connections.” In that 
case the Court had said that 





“This is an ample authority to exercise the govern- 
mental power but entirely unfitted to describe the 
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ize a higher fare. They defend solely on the ground that 
the Railway bound itself by contracts not to charge more; 
that these contract provisions are still in force, except as 
modified by the Act of 1915 empowering the Commission 
to authorize changes in the rate; that an alleged error of 
the Commission in refusing authority to charge more can 
be corrected only by proceedings brought in the Supreme 
Court of the State to compel the Commission to do its 
duty; and that the lower court’s finding that the rate is 
non-compensatory is, therefore, immaterial. 





He then stated his view that the franchises con- 
tained words apt for the expression of contractual 
obligations and that if they did constitute contracts 
there was no showing that they had been abrogated by 
the Commission. After a review of the proceedings 
before the commission,—its grant of a small increase 
in the first application and its denial of the second 
the learned Justice summarized his view of this 
the following portion of his opinion: 


in 


Railway was bound by contract 
to maintain a five-cent fare, it could be relieved from its 
obligation only by the Commission. Had the Commission 
authorized an increase in fare, it would still be questionable 
whether the contract would have been thereby abrogated 
or only modified by making the Railway's obligation less 
onerous. Surely, the Commission’s refusal to grant any 
help, because in its opinion none is needed, cannot have 
the anomalous effect of entirely relieving the Railway of 
its obligation. 


Assuming that the 


Regarding the existence of the contracts, Mr. 
Justice BrRaANDEIs pointed out that the matter was con- 
trolled by numerous local statutory provisions and de 
cisions interpreting them, which the statutory court had 
not construed. The construction of these statutes and 
the effect of the local decisions, he thought, were mat- 
ters on which the Court should have the assistance of 
the statutory court. 

In elaborating this point he said: 


If the District Court erred in holding that the action 
taken in 1921 or 1928 had the effect of abrogating any 


existing contract, there must be a determination whether 
such contracts did exist, in fact and law. It was assumed 
by the District Court and by counsel in this Court that 
if the City lacked the power to bind itself contractually by 
the fare provisions, the Railway could not be bound thereby. 
This conclusion is not commanded by logic or by the law 
of contracts. Lack of power in the municipality to bind 
itself is a factor to be considered in determining whether the 
parties intended to enter into a contract. But, if they 
did, the Railway’s promise need not fail for lack of mu- 
tuality. The law does not require that a particular con- 
tractual obligation must be supported by a corresponding 
counter-obligation. It is conceded that the City possessed 
the power to enter into the franchise contract. The conten- 
tion is merely that it could not surrender its power to regu- 
late rates. But there is nothing in the fare provisions to 

that the City attempted to do that. These pro- 
in terms bind only the Railway. The Railway un- 
questionably had power to agree to charge a fixed fare 


indicate 


visions 


The grant of the franchise is sufficient consideration, if 
so intended, for any number of contractual obligations 
which the Railway may have chosen to assume. 
* * + 
In n pinion, these questions of statutory construc 


. and all matters of detail, should,” in the first in 
stance, be decided by the trial court. To that end, the 
judgment of the District Court should be vacated and 
the case remanded for further proceedings, without costs 


in this Court. Pending the decision of the 
trial court an interlocutory injunction should issue. 
It is a serious task for us to construe and,apply the written 


to either party 


law of California. To “one brought up within it, 
varying emphasis, tacit assumptions, unwritten practices, 
a thousand influences gained only from life, may give to 


the different parts wholly new values that logic and gram 
mar never could have got from the books.” >» ane 
Court is not peculiarly fitted for that work. We may 
properly postpone the irksome burden of examining the 
many relevant state statutes and decisions until we shall 
have had the aid which would be afforded by a thorough 
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consideration of them by the judges of the District Court, 
who are presumably more familiar with the law of Cali- 
fornia than we are. The practice is one frequently fol- 
lowed by this Court. 

* * * 

The constitutional claim of confiscation gave jurisdic- 
tion to the District Court. We may be required, therefore, 
to pass, at some time, upon these questions of state law. 
And we may do so now. But the special province of this 
Court is the Federal law. The construction and applica- 
tion of the Constitution of the United States and of the 
legislation of Congress is its most important function. 
In order to give adequate consideration to the adjudication 
of great issues of government, it must, so far as possible 
lessen the burden incident to the disposition of cases, which 
come here for review. 


Mr. Justice Hotmes joined in the opinion of 
Mr. Justice BRANDEIS. 


Mr. Justice STONE expressed his agreement with 
Mr. Justice BrANpeIs that the determination of 
whether the company was bound by contract to main- 
tain a five-cent fare should be made by the statu- 
tory court. He stated further his opinion that nothing 
in the law of contracts prevented the railway company 
from agreeing to serve for a five-cent fare, in considera- 
tion of the grant of the franchise, even though the city 
had no power to contract away its regulatory power 
over fares. 

Here concededly the power to regulate rates is re- 
served to the state commission and the question preliminary 
to the whole case is whether the railroad company has 
bound itself to serve for a five-cent fare. I know of no 
principle of the law of contracts, qua contracts, which 
would preclude its doing so, even though the city had no 
power to obligate itself to maintain any particular rate. 
It has not purported to exercise such power by so contract- 
ing. It had power to grant franchises and the grant of the 
franchise without more would be good consideration for 
the company’s undertaking to maintain a five-cent fare. 


Moreover, reference to the statutes was thought 
to disclose nothing to prevent the company from un- 
dertaking to serve at a five-cent fare, nor the city from 
accepting such undertaking. 

If there be any pwhlic policy forbidding the company 
so to bind itself or forbidding the city to take advantage 
of the undertaking so given and acquired, it is one peculiar 
to local law, having its origin in local history and condi- 
tions, and so is peculiarly an appropriate subject for con- 
sideration, in the first instance, by the court of the district. 


Observing that it seemed improper to decide 
whether the Commission’s actions were enough to abro- 
gate the contracts held not to exist, Mr. Justice STONE 
suggested that the company’s agreement might be held 
to be a waiver of protection against confiscation. The 
opinion was then concluded as follows: 

Granting that the contract was subject to the power 
and duty of the commission to modify it by changing the 
rate, that power has not been exercised and the duty is 
one arising, not under the Constitution and laws of the 
United States, but is imposed by state statute, for breach 
of which a state remedy alone should be given. 

The case was argued by Mr. Arthur T. George for 
the Railroad Commission, by Mr. Frederick von Schra- 
der for the City of Los Angeles, and by Mr. Woodward 
M. Taylor for appellee. 





Federal Trade Commission—Authority to Institute 
Proceedings in the Public Interest 


Where alleged unfair competition arose out of an 
essentially private controversy, and where confusion or 
deception to the buying public does not exist or has been 
dissipated, the Federal Trade Commission has no authority 





under Section 5 of the Federal Trade Commission Act to 
institute a proceeding for enforcement of a cease and desist 
order. Such a proceeding if instituted should be dismissed 
ca the ground that it is not in the public interest. 

Federal Trade Commission v. Klesner, Adv. Op. 
13; Sup. Ct. Rep., Vol. 50, p. 1. 

The Supreme Court granted a writ of certiorari 
to review a decision of the Court of Appeals for the 
District of Columbia dismissing on the merits a suit 
brought by the Federal Trade Commission against 
Klesner to enforce its order to cease and desist from 
unfair competition. It appeared that one Sammons 
had made and sold window shades in a store sub-let 
from Klesner, under the name of “The Shade Shop.” 
In confessed violation of an agreement with Klesner 
and his partner, Sammons removed his effects to an- 
other store four doors away. A bitter controversy en- 
sued, and out of spite Klesner started making window 
shades and used the name “Shade Shop” on his letter 
heads and bill heads and “Shade Shop, Hooper & 
Klesner” and “Shade Shop” in the telephone directory. 
Like signs were used on delivery trucks. These facts 
appeared in findings of the Commission, and there was 
also a finding that the use of the name Klesner was 
causing confusion to the public in the district, and that 
on occasion Klesner’s employees had led customers to 
believe that the shop was Sammons. A cease and de- 
sist order was entered. 

When the suit for enforcement was first brought 
the District Court of Appeals held that, unlike circuit 
courts of appeals, it had no jurisdiction to enforce an 
order of the commission. This was reversed, and the 
court on reargument dismissed the suit on its merits. 

The Supreme Court affirmed the judgment of dis- 
missal, but stated that the dismissal should be affirmed, 


not on the merits but upon the ground that the filing of: 


the complaint before the Commission was not in the 
public interest. Mr. Justice Branpets delivered the 
opinion of the Court, and, referring to the Court of 
Appeals’ conclusions as to the merits, said: 


We need not decide whether the Court of Appeals was 
justified in all of its assumptions of fact or in its conclu- 
sions on matters of law. For we are of opinion that the de- 
cree should be affirmed on a preliminary ground which made 
it unnecessary for that court to inquire into the merits. Sec- 
tion 5 of the Federal Trade Commission Act does not 
provide private persons with an administrative remedy for 
private wrongs. The formal complaint is brought in the 
Commission’s name; the prosecution is wholly that of the 
Government; and it bears the entire expense of the prose- 
cution. A person who deems himself aggrieved by the 
use of an unfair method of competition is not given the 
right to institute before the Commission a complaint against 
the alleged wrongdoer. Nor may the Commission author- 
ize him to do so. He may of course bring the matter to 
the Commission's attention and request it to file a com- 
plaint. But a denial of his request is final. And if the 
request is granted and a proceeding is instituted, he does 
not become a party to it or have any control over it. 

The provisions in the Federal Trade Commission Act 
concerning unfair competition are often c: mpared with 
those of the Interstate Commerce Act dealing with unjust 
discrimination. But in their bearing upon private rights, 
they are wholly dissimilar. The latter Act imposes upon 
the carrier many duties: and it creates in the individual 
corresponding rights. For the violation of the private 
right it affords a private administrative remedy. It em- 
powers any interested person deeming himself aggrieved 
to file, as of right, a complaint before the Interstate Com- 
merce Commission; and it requires the carrier to make 
answer. Moreover, the complainant there, as in civil 
judicial proceedings, bears the expense of prosecuting his 
claim. The Federal Trade Commission Act contains no 
such features. 

While the Federal Trade Commission exercises under 
§5 the functions of both prosecutor and judge, the scope 
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Federal Practice—Procedure in Suits for Injunc- 
tion Under Section 380, Title 28, United 
States Code 


In a suit in a federal court for an interlocutory injunc- 
tion to prevent enforcement of a rate-fixing order of a state 
railroad commission, alleged to conflict with federal law, it 
is the duty of the court to call to his assistance two judges, 
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including a circuit judge or justice, to hear and determine 
the same. 

A single federal judge has no jurisdiction to dismiss 
such suit, or to vacate a temporary restraining order entered 
therein to prevent enforcement of the rate order until the 
suit is heard and determined by a three judge court pursu- 
ant to section 380, Title 28, of the United States Code. 

Ex parte Northern Pacific Railway, Adv. Op. 124; 
Sup. Ct. Rep., Vol. 50, p. 70. 

In a per curiam opinion the Court here discussed 
the operation of section 380, Title 28, of the United 
States Code relating to courts of three judges required 
by statute in suits brought to enjoin states from acting 
in respect of certain matters. 

It appeared that the Northern Pacific Railroad Com- 
pany and others had brought suit in a federal district 
court in Montana to prevent enforcement of a rate 
order made by the Board of Railroad Commissioners 
of Montana. District Judge Pray granted a temporary 
restraining order to continue in force “until the plain- 
tiffs’ application for an interlocutory injunction be 
heard and determined by three judges as provided by 
statute.” 

However, before such court was assembled Dis- 
trict Judge Bourquin, sitting alone, dissolved the re- 
straining order and dismissed the plaintiffs’ bill, all over 
their objection. The railway company then brought a 
petition for mandamus to cause the decree of dismissal 
to be vacated and to cause a court of three judges to 
be assembled. 

Concluding that the relief should be granted the 
Supreme Court said: 

When Judge Pray granted a temporary restraining 
order to be effective until the application for an interlocu- 
tory injunction, it became his duty under that section 
immediately to call two other judges, one of whom should 
be either a circuit justice or a circuit judge, to assist him 
in hearing and determining the application for an inter- 
locutory injunction. Not only so, but the section as amend- 
ed by the Act of February 13, 1925, c. 29,43 Stat. 938, 
extends the requirement respecting the presence of three 
judges to the final hearing in such a suit. Under our deci- 
sions construing and applying the section, Judge Bourquin 
sitting alone was without jurisdiction to hear either the 
motion to dissolve the temporary restraining order or the 
motion to dismiss the bill on the merits. In the presence 
of the application for an interlocutory injunction—which 
was at no time withdrawn but constantly pressed—a single 
judge, whether Judge Pray or Judge Bourquin, was as 
much without authority to dismiss the bill on the merits 
as he would be to grant either an interlocutory or a per- 
manent injunction. Our decisions leave no doubt on these 
points. 

The case was argued by Messrs. Bruce Scott, H. 
H. Field, F. G. Dorety, Dennis F. Lyons and M. S. 
Gunn for the petitioners and by Messrs. L. A. Foot 
and Francis A. Silver for the respondents. 


Taxation—Tax on Transfer of Property by Gift 


The tax on transfers of property by gift, imposed by 
§ 319 (a) of the Revenue Act of 1924, as amended by § 324 
(a) of the Revenue Act of 1926, is not a direct tax, and 
therefore need not be apportioned. 

The provisions of the statute imposing graduated taxes 
on inheritances and successions and allowing certain exemp- 
tions do not violate the requirement of uniformity, applica- 
ble to indirect taxes, nor the requirements of due process 
of law. 

Bromley v. McCaughn, Adv. Op. 69; Sup. Ct 
Rep., Vol. 50, p. 46. 

The questions considered in this case arose in a 
suit brought by a resident of the United States in a 
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federal court sitting in Pennsylvania to recover taxes 
asserted to have been illegally exacted upon gifts made 
by the plaintiff after the effective dates of § 319 (a) of 
the Revenue Act of 1924, as amended by § 324 (a) of 
the Revenue Act of 1926. The section imposes a grad- 
uated tax “upon the transfer by a resident by gift” 
during the calendar year “of any property wherever 
situated.” The statute exempts gifts aggregating $50,- 
000, gifts to any one person which do not exceed $500, 
and certain gifts for charitable and other like purposes. 

For proper disposition of the case the Circuit 
Court of Appeals certified to the Supreme Court the 
two questions following: 


1. Are the provisions of Sections 319-324 of the 
Revenue Act of 1924, as amended by Section 324 of the 
Revenue Act of 1926, when applied to wrensters of prop- 
erty by gift inter vivos, made after the effective dates of 
the cited Revenue Acts and not made in contemplation of 
death, invalid, because they violate (a) the third clause 
of Section 2 and (b) the fourth clause of Section 9 of 
Article 1 of the Constitution in that the tax they impose is 
a direct tax and has not been apportioned? 


2. Are the cited provisions, when applied to transfers 
of property made in like circumstances, invalid because 
they violate (a) the Fifth Amendment to the Constitution 
and (b) the first clause of Section 8 of Article 1 of the 
Constitution in that they impose a tax which is graduated 
and subject to exemptions and therefore lacks uniformity, 
and also deprive a person of his property without due 
process of law? 


To both questions a negative answer was given by 
the Court in an opinion delivered by Mr. Justice 
Stone. He expressed the view that a tax upon the 
exercise of a single power incident to ownership of 
property, viz., the oalees to give it to another, is an 
excise which need not be apportioned. The basis of 
this view was presented in the following portions of 
the opinion: 


1. The first question was mooted by counsel, but not 
decided in Blodgett v. Holden, 275 U. S. 142, and Unter- 
myer v. Anderson, 276 U. S. 440. The general power to 
“lay and collect taxes, duties, imposts and excises” con- 
ferred by Article 1, §8 of the Constitution, and required 
by that section to be uniform throughout the United States, 
is limited by §2 of the same article, which requires “direct” 
taxes to be apportioned, and §9, which provides that “no 
capitation or other direct tax shall be laid unless in pro- 
portion to the census” directed by the Constitution to be 
taken. As the present tax is not apportioned, it is for- 
bidden if direct. 

The meaning of the phrase “direct taxes” and the his- 
torical background of the constitutional requirement for 
their apportionment have been so often and exhaustively 
considered by this Court . . . that no useful purpose would 
be served by renewing the discussion here. Whatever may 
be the precise line which sets off direct taxes from others, 
we need not now determine. While taxes levied upon or 
collected from persons because of their general ownership 
of property may be taken to be direct, . . . this Court 
has consistently held, almost from the foundation of the 
government, that a tax imposed upon a particular use of 
property or the exercise of a, single power over property 
incidental to ownership, is an excise which need not be 
apportioned, and it is enough for present purposes that 
this tax is of the latter class. 

It is a tax laid only wpon the exercise of a single one 
of those powers incident to ownership, the power to give 
the property owned to another. Under this statute all the 
other rights and powers which collectively constitute prop- 
erty or ownership may be fully enjoyed free of the tax. 


Cases were then cited illustrating the distinction be- 
tween a tax upon the owner of property merely be- 
cause he is the owner and regardless of the use or dis- 
position of the property. Such cases include a tax 
upon disposition by legacy, a succession tax, a tax 
upon the manufacture and sale of colored oleomarga- 
rine, taxes upon sales of grain on an exchange, upon 





sales of shares of stock, upon the use of foreign built 
yachts, and upon the use of carriages. 





It is true that in each of these cases the tax was im- 
posed upon the exercise of one of the numerous rights of 
property, but each is clearly distinguishable from a tax 
which falls upon the owner merely because he is owner, 
regardless of the use or disposition made of his property 

The persistence of this distinction and the justifica- 
tion for it rest upon the historic fact that taxes of this 
type were not understood to be direct taxes when the 
Consitution was adopted and, as well, upon the relu 
of this Court to enlarge by construction limitations upon 
the sovereign power of taxation by Article I, §8, so vital 
to the maintenance of the National Government 

The power to give cannot be said to be a more impor- 
tant incident of property than the power to use, the exer 
cise of which was taxed in Billings v. United States, and 
even though differences in degree may be carried to a 
point where they produce distinctions in kind, the present 
levy falls so far short of taxing generally the uses of prop- 
erty that it cannot be likened to the taxes on property 
itself which have been recognized as direct It falls, 
rather, into that category of imposts or excises which, 
since they apply only to a limited exercise of property 
rights, have been deemed to be indirect and si valid al- 
though not apportioned. 





tance 


The opinion was concluded with a brief discus 


sion of the answer to the second question declaring the 
taxing provisions consistent with the requirements of 
uniformity and due process of law. 


2. The uniformity of taxation throughout the United 
States enjoined by Article I, §8, is geographic, not intrin- 
sic. A graduated tax, on legacies, granting exemptions 


or on incomes . . does not violate this clause of 
the Constitution, nor are such taxes infringements on the 
Fifth Amendment. . . . Graduated taxes on inheritances 


or successions, with provisions for exemptions, have so 
often been upheld as not violating either the due process 
or the equal protection clauses of the Fourteenth Amend- 


ment, . . . as to leave little ground for supposing that 
taxation by Congress embracing these features, and other- 
wise valid, could be deemed a denial of the due process 


clause of the Fifth. . . 

It is suggested that the schemes of graduation and 
exemption in the present statute, by which the tax levied 
upon donors of the same total amounts may be affected by 
the size of the gifts to individual donees, are so arbitrary 
and unreasonable as to deprive the taxpayer of property 
without due process. But similar features of state death 
taxes have been held not to infringe the Fourteenth Amend- 
ment since they bear such a relation to the subject of the 
tax as not “to preclude the assumption that the legislature, 
in enacting the statute, did not act arbitrarily or without 
the exercise of judgment and discretion which rightfully 
belong to it. . No more can they be a basis for holding 
that the graduation and exemption features of the present 
statute violate the Fifth Amendment. 


Mr. Justice Sutherland dissented from the opinion 


of the majority of the Court’s answer to the first ques- 
tion certified, expressing the view that the impositions 
were direct taxes, and invalid, therefore, because not 
apportioned. 


In the convention which framed the Constitution, Mr 
King on one occasion asked what was the precise meaning 
of “direct taxation,” and Mr. Madison informs us that no 
one answered. That Mr. Madison took the pains to record 
the incident indicates that it challenged attention but that 
no one was able to formulate a definition. And though we 
understand generally what is a direct tax and what taxes 
have been declared to be direct, we are still as incapable of 
formulating an exact definition as were those who wrote 


the taxation clauses into the Constitution. Since the Pol- 


lock case, however, we know that a tax on property, 
whether real or personal, or upon the income derived 
therefrom, is direct; and that to levy a tax by reason of 
ownership of property is to tax the property. . . . 

The right to give away one’s property is as funda- 
mental as the right to sell it or, indeed, to possess it. To 
give away property is not to exercise a separate element 
or incident of ownership, like the use of a carriage, but 


completely to sever the donor’s relation to the property 











i ot 5D 


ss 








REVIEW O! 


RECENT SUPREME Coul 


r DECISIONS 

















and leave in hin element or nt of ownership 
whatsoever Reas ca t doubted that the 
power to dispos« roperty according to the will of the 
wner is a propert ght. If a tax upon the sale of prop- 
erty, irrespective oi ecia rcumstances, is a direct tax, 
at a g ste gyre ieg 
rf ircumst s likewise, direct. In my opin- 
] ure in substance and effect 
n . By repeatec 1 
decisions « ‘ ‘ that it is 
the substance a t the form that trols in such 
itters 
To me it f that tax imposed upon an ordi 
nary gift, to b by the value of the property 
given and wit t to any qualifying circumstances, 
s a tax by i nt property, as much, for 
example, as tax t mere possess by the owner 
fa tarn mea t valu l posse ssed, 
ould be a tax t nd I either of them an 
excise is to s tance t mere form of words. 
I think, th t t first questior ertified, without 
stopping t t 1 I swered 
the affirmat 
Mr. Justi N DEVANTER and Mr, Justici 
BUTLER concurred in the dissenting opinion of Mr. 
JUSTICE SUTHER 
The case was argued by Mr. Ira Jewell Williams 
for the taxpayer and by Solicitor General Hughes for 


the collector 


to Non-Residents 
Publication—Practice in Appeal 


Eminent Domain—Notice by 


statute in Washington provides that 
on a non-resident owner of land may be 
f a notice once a week for two suc- 
cessive weeks. Publication of the first notice thereunder 
was held by the state courts to constitute service, and a 
period of 18 days between such publication and the return 
date was held not an unreasonable notice to the owner. A 
contention that the state courts committed error in thus 
interpreting the statute tantamount to a denial of due pro- 


A condemnation 
service of process 
made by publication 


cess of law was held unsubstantial, and an appeal from the 
state court dismissed. 
Wick CI Electric ( \dv. Op. 90; Sup 
Rep 1. 50 +] 
A ppe llate 1 was sought in this case under 
§ 237 (a) of th ial Code, on th ge that a 
statute of Wasl ton, under which the ypellant’s 


land was condemi! vas repugnant to the Pe 


proce SS 





clause of the Fourteenth Amendment. The proceed- 
ing was instituted to acquire the right to raise the level 
of Lake Chelan for generating electricity for public 
use and in connection therewith to acquire the right to 
inundate appell ind. It was commenced in a 
state court pursuant to statute. The particular provi 
sion of the statute attacked was that relating to service 
of process on a 1 resident ner by publication. It 
provided that: 

“Tn all cas re the owner s a non-resident 

»f this state ervice (of the notice) may be made 
by publication tl! f in any newspaper published in the 
county where lands are situated, once a week for 
two successive weeks And such publication shall be 
deemed service each such iresident. 

Publication was made here on September 23 and 
30 and on October 7, 1926, of a notice that a petition 
for condemnation would be presented to the court on 
October 11 of that year. 

The state rts upheld this service pursuant to 
the statutory pr sion as valid under the due process 
clause of the | teenth Amendment 

Mr JUST! BUTLER, after stating the case, de 
livered the f the C that no substantial 


federal question was involved and that the appeal 
should be dismissed. The Court’s view of the ques- 
tion was stated in the following portion of the opinion: 

She [the a appellant ] says that the service was not com- 
plete until two weeks after the first publication and, rely- 
ing on Roller v. Ho 176 U. S. 398, insists that the time 
allowed is not sufficient But the supreme court distin- 
guished the Texas statute considered in that case from 
that of Washington now before us, construed the latter not 
to require publication for successive weeks and not to pre- 
scribe the en of time required to elapse between the 
the notice bes the return day, held that the first 
constitut od service and that the intervening 





el ys was sufficient. ae court’s construction of 

tl tatute is authoritative. No discussion is required 

to show that the time so allowed is reasonable. There is 

10 ground hich it may be contended that the statute 

as construed is repugnant to the due process clause. 

The case was argued by Messrs. Adrien W. Voll- 

mer and Joseph D. Sullivan for the appellant and by 
Mr. Edwin C. Matthias for the appellee. 


Railroads—Liability for Fire Near Track—Suffi- 
ciency of Evidence 


The mere fact that a fire occurs in a warehouse some 
fifty feet from a railroad track fifteen or twenty minutes 
after a locomotive has passed will not create a presumption 
that the fire resulted from negligence on the part of the 
railroad company. 
Insurance 
Op. 97 


General Co. v. Northern Pacific Ry. 
Ady ; Sup. Ct. Rep., Vol. 50, p. 44. 

The Court here reviewed the judgment of a fed- 
eral district court sitting in Washington, dismissing an 
action on defendant’s motion at the end of the plain- 
tiff’s case 

The action was brought by the plaintiff, an insur- 
ance company, to recover damages for loss of property 
alleged to have been caused by the defendant railroad 
company by negligently causing a fire. The plain- 
tiff had paid damages to the owner of certain wool and 
sacks stored in a warehouse near the defendant’s tracks, 
and brought the action here considered, alleging subro- 
gation to the owner’s supposed cause of action. 

The facts were that the warehouse where the 
goods was stored was about 40 or 50 feet from the 
defendant's tracks. A train passed it between 7 and 
10 on the evening on which the fire occurred. It was 
a double-header freight and before it reached Badger, 
where the warehouse was located, it caused a good deal 
of puffing and smoke on an upgrade. But there was 
no evidence of sparks, and the upgrade ceased a meas- 
urable distance before reaching Badger. The fire com- 
menced at the corner of the warehouse 50 feet from 
the track, and when first seen by a witness was climb- 
ing up from the ground. The warehouse could be 
opened with a key, which was usually left in the lock 
or nearby. People occasionally resorted to the place 
and slept there and there were many rats in the build- 
ing. Tumble weeds and sage brush were about the 
place, but no evidence showed that the warehouse fire 

pread from them. 

On these facts the Supreme Court, in an opinion 
by the Curre Justice, held that the action had been 
properly dismissed by the district court, because of the 
plaintiff’s failure to show negligence on the part of the 
defendant. 

This is a 


Ce. 


case in which if negligence is to be pre- 
sumed, it must arise from the mere passing of the train 
followed by Nothing shows negligence by the engi 

neer, the fireman or the employees of the Railway Com- 
pany. No one is able to suggest what it was that started 


a tre. 
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the fire. There were many rats in the warehouse. There 
had been vagrants around it. At times people had seen 
tumble-weeds blown about in a wind, but nothing of this 
kind indicates an occasion for a fire at the time when it 
took place. 


After discussing a Washington case in which the 


court had pointed out a distinction that proof of set- 
ting fire rather than the proof that a building nearby 
was burned may create a presumption ot negligence on 
the part of the railroad, the opinion continued : 

The facts of the case before us do not show anything 
more than the passing of the train and the existence of fire 
fifteen or twenty minutes afterwards. No connection is 
shown between the fire and the passing of the train except 
that of sequence. The principles of the Washington case 
cited would require a non-suit in this case. 

The Court then discussed two federal decisions. 

In one there was evidence, though it was conflicting, 
that the fire had resulted from sparks from a passing 
engine, and a presumption was allowed that the fire 
was thus due to the railroad company’s negligence. In 
the other the court held that the plaintiff was under a 
burden of proving not only that sparks from the de- 
fendants’ engine caused the fire, but also that the emis- 
sion of sparks resulted from negligence. 
Referring to the latter the Court continued : 

In the present case we need not go so far. Both the 
circumstances that sparks caused the fire and that their 
presence was due to the negligence of the railroad com- 
pany are absent. The case comes exactly within the rule 
laid down by this Court in the Nitro-Glycerine case, 15 
Wall. 524, where Mr. Justice Field said: 

“Outside of these cases in which a positive obliga- 
tion is cast upon the carrier to perform safely a special 
service, the presumption is that the party has exercised 
such care as men of ordinary prudence and caution would 
exercise under similar circumstances, and if he has not, 
the plaintiff must prove it. Here no such proof was made 
and the case stands as one of unavoidable accident, for 
the consequences of which the defendants are not respon- 
sible. The consequences of all such accidents must be 
borne by the sufferer as his misfortune.” 

The case was argued by Mr. Ralph S. Pierce for 
the petitioner and by Mr. Dennis F. Lyons for the re- 
spondent. 


Banks and Banking—Liability of Stockholder to 
Joint Stock Land Bank—Power of Federal 
Farm Loan Board 

A receiver of an insolvent joint stock land bank, ap- 
pointed by the Federal Farm Loan Board under the federal 
farm loan act of 1916, has no power to collect assessments 
levied by the Board against a stockholder of the bank, nor 
has the Board power to levy such assessment. 

Wheeler v. Greene, Adv. Op. 33, Sup. Ct. Rep., 
Vol. 50, p. 21. 

The plaintiff, as receiver of the Bankers Joint 
Stock Land Bank of Milwaukee, was appointed by the 
Federal Farm Loan Board. He brought this action 
against the defendant, a stockholder of the bank, to 
collect an assessment levied by the Board. On demur- 
rer the district court gave judgment for the defendant, 
but the circuit court of appeals reversed this. 

On certiorari the Supreme Court sustained the 
view adopted by the district court, Mr. Justice 
Hotmes delivering the opinion. The conclusion 
reached turned upon the language of the Federal Farm 
Loan Act of 1916. The section relating to insolvency 
follows the language of the National Bank Act, but 
omits certain provisions of controlling importance here 
This omission and its significance were explained in 
the opinion as follows: 

The section (§29, Code, §§961, 963), of the Federal 

Farm Loan Act that deals with insolvency of farm loan 





associations and joint stock land banks provides for the 
appointment of a receiver by the Farm Loan Board and 
states his duties and powers. It closely follows the words 
of the earlier National Bank Act, R. S. §5234: Code, Tit. 
12, §192, stating the duties of the receiver of a bank that 
has refused to pay its circulating notes, and giving him 
power to take possession of books and assets and to collect 
debts, &c. But whereas the Bank Act goes on “and may, 
if necessary to pay the debts of such association, enforce 
the individual liability of the stockholders,” the Farm 
Loan Act stops short and has no such words. When so 
important a grant of power contained in the prototype is 
left out from the copy it is almost impossible to attribute 
the omission to anything but design, or to believe that it 
left to very attenuated implications what the model before 
it so clearly expressed. 


The reason for the difference between the two 
statutes was then discussed: 


There is a plain reason for the difference. The na- 
tional banks issue notes that constitute an important part 
of the currency of the country and that the United States 
has an iftterest in seeing paid. It is upon the bank’s refusal 
to pay these notes that the Comptroller of the Currency 
is to appoint a receiver, and the authority to enforce the 
stockholder’s liability adds a security to the national circu- 
lation that is of national scope. But the Joint Stock Land 
Banks issue no such notes. They are created to make 
loans on farm mortgages to members of an association in 
a territorially limited district, and are relatively local af- 
fairs. It is contemplated that the bonds that they issue 
shall be secured by mortgages. There is not the sam 
need that the stockholder’s liability should be summarily 
disposed of behind his back in Washington . . rather 
than by the usual proceeding of a bill in equity which is 
brought in the neighborhood, in which the stockholder can 
be heard, and by which the assessment instead of one hun- 
dred per cent. can be adjusted to the specific case. : 
The stockholders are to be held only “equally and ratably.” 
And, to say the least, the bill in equity is the most likely 
way of reaching that result. 


The case was argued by Mr. Floyd E. Thompson 
and Joseph Very Quarles for the petitioner and by Mr 
Edwin S. Mack for the respondent. 

















Hon. Dwight E. Campbell, Aberdeen, S. D., Justice Supreme 
Court, completes preliminary instruction and makes first solo 
flight from Dakota Air Lines Field at Sioux Falls Nov. 
Glenn L. Riddle, of Air Lines Instruction 
Judge Campbell at left. 
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United States, relate to exclusion and expulsion, 
ownership and control of real estate (when not cov- 
ered by special treaties), right to employment in 
public works, right to enjoy equally with citizens 
public property, like public lands, hunting and fish- 
ing, and right to engage in occupations in which 
promissory oaths or official licenses are exacted. 

Our generous treatment of aliens is, of course 
in singular contrast to the early jurisprudence of 
other countries. In early history, the alien had no 
rights, but was regarded as an enemy practically 
devoid of rights. It has been pointed out that the 
term “ellento” (foreigner) in Roman law was car- 
ried into the German language, to describe as 
“elend” the “miserable” condition of the foreigner. 
In the struggle for acquiring individual rights, the 
subjects of practically every country fought for 
rights for themselves alone, and not for the resi- 
dent or non-resident foreigner. Moreover, every 
country was engaged in almost incessant warfare 
with almost every other, so that the denial of rights 
of “alien enemies” was the prevailing condition. Of 
course, even in our own day, we have noticed how 
war cut down the rights of “alien enemies,” and 
such reduction of rights was much more sweeping 
in primitive times. This condition came to be 
ameliorated by entering into treaties with foreign 
potentates, which enlarged the rights of their sub- 
jects. It is curious to note that the doctrine of 
“alien enemies” was sought to be extended at one 
time in English law to persons of a different faith 
than Christianity, so as to make heathens in the 
wide sense “perpetual enemies,” but largely 
through the development of commerce, the English 
courts had discarded the doctrine of “perpetual ene- 
mies,” as applied to non-Christians prior to our Ameri- 
can Revolution. The feudal system, of course, empha- 
sized the ownership and control of land, and denied 
rights in and over lands to aliens, and this still underlies 
the chief civil legal disabilities of aliens, rights in land 
in our own country (other than questions covering ex- 
clusion and expulsion of aliens), though legislation in 
various States, and treaties between the United States 
and foreign countries, have largely superseded these 
disabilities, too. The English common law’s empha- 
sis upon rights in real estate at an early day min- 
imized the disabilities of aliens in other respects, so 
that the right of aliens to own personal property, 
and to sue with respect to their rights, was devel- 
oped at an early date. 

In the United States, the most serious disabil- 
ities of aliens arise in connection with legislation 
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for the exclusion or expulsion of various classes of 
aliens. After the short-lived and unpopular Alien 
& Sedition Acts expired, just prior to Jefferson’s 
administration, the federal government made no 
comprehensive attempt to regulate immigration 
until 1882. It will be remembered that the consti- 
tutionality of the Alien acts, in view of the absence 
of express constitutional authorization, was bitterly 
agitated, particularly by Jefferson and Madison, and 
in an early draft of his first Presidential Message, 
Jefferson had even written in 1801: “Every man 
has a right to live somewhere on the earth, and if 
somewhere, no one society has a greater right than 
another to exclude him.” 

While the constitutionality of these laws was 
originally sustained, with respect to exclusion acts, 
as a regulation of foreign commerce, it soon became 
necessary to invoke some other authorization, and 
this was found in the essential attributes of sover- 
eignty, possessed by all independent states. Being 
unexpressed, this power was also held to be in 
large degree unlimited, as long as it concerned itself 
merely with exclusion and expulsion of aliens, but 
the Supreme Court was compelled to hold, in Wong 
Wing vs. U. S. (163 U. S. 228), that provisions of 
the Chinese Exclusion Laws, authorizing imprison- 
ment of aliens claimed to be here unlawfully, for 
definite terms, without the usual incidents of a judi- 
cial trial for crime, were unconstitutional. Per- 
haps the most unpardonable act we committed as 
against aliens was passing the Act of Oct. 1, 1888, 
which permanently forbade re-entry of Chinese laborers 
when returning to the United States, armed with a U. S. 
Government return certificate, which was valid, by ex- 
press terms of the treaty with China, when they left on 
the faith thereof, but this act was sustained, though 
concededly violative of treaty faith, in the Chinese 
Exclusion Cases in 130 United States, 581. In the Ju 
Toy case (198 U. S. 253) even disregard at our 
gates of uncontradicted evidence of American citi- 
zenship by administrative officials, resulting in ex- 
clusion, was held non-reviewable in our courts, 
but in the Chin Yow case (208 U. S. 8) a refusal 
to receive the alleged alien’s testimony was held 
to be a denial of even such “due process of law” 
as is requisite in administrative proceedings, and in 
Ng Fung Ho vs. White (259 U. S. 276) it was held 
that a deportation warrant cannot be sustained on 
constitutional grounds, where one actually found 
here asserting a claim to American citizenship, offers 
evidence of such citizenship which would suffice, if 
credited, judicial proceedings, instead of mere admin 
istrative ones, being then essential 

Strangely enough, our courts have almost uni- 
formly overlooked the fact that Magna Charta had 
an express provision in it (Ch. 30), according to 
“foreign merchants . . safe and sure conduct to depart out 
of England, to come into England, to tarry in and go through 
England as well by land as by water, to buy and sell without 
any manner of evil tolls, by the old rightful customs, except 
in time of war.” (See construction in “Hale’s Pleas of the 
Crown” I 93; Am. Ed. of 1847). 

England, however, in our own day, denied all judi- 
cial relief to aliens, to determine their complaint 
that they were being illegally excluded (Musgrove 
vs. Chun Teong Toy (1891) Appeals Cases 272), 
unlike our own courts, which have always recog- 
nized habeas corpus as a remedy open to them, to 
secure for them at least the “due process of law” 
requisite in administrative hearings. Our courts 
also at last recognized that fundamental error of 














law in exclusion and deportation proceedings, in- 
cluding absence of all adverse evidence, and unfair- 
ness, require relief on habeas corpus in both entry 
and deportation proceedings (Gegiow vs. Uhl 239 
U. S. 3; compare Davies vs. Manslis 179 F. 818 at 
821-2). 

The right to expel aliens who had concededly 
entered lawfully, because of non-registration, for 
instance, without jury trial and with a reversal of 
the burden of proof, was seriously doubted, until 
the Supreme Court, by a divided court, sustained 
the Chinese Registration Act in the Fong Yue Ting 
case (149 U. S. 698). Similarly, we had on our 
statute books for some years, the statute author- 
izing administrative deportation of aliens duly ad- 
mitted, the unconstitutionality of which was com- 
monly assumed, until the law was sustained in 
The Japanese Immigrant Case (189 U. S. 86), and 
the law has, of course, been enormously extended 
since. The necessity of according administrative 
due process of law in deportation proceedings was 
read into the statute by the Court, though not ex- 
pressed by Congress. One of the best expositions 
of the rights of resident aliens in general is to be 
found in Lau Ow Bew vs. U. S. (144 U. S. 47) 
holding that resident Chinese merchants were not 
required to furnish the statutory certificate on re- 
entry, though in form exclusive evidence for all 
Chinese, as the proof of their status was to be 
found here, not in China. Our situation as the chief 
immigrant-receiving country of the world makes 
limitations upon the rights of aliens far more 
serious and extensive than more or less similar laws 
in other countries. 

When our Government began, practically all ou 
States had in force the English legal disabilties of 
aliens as to holding or inheriting lands. Almost at 
the beginning of our government, however, ou: 
country began to enter into treaties with the chief 
leading countries of Europe, authorizing their 
subjects to own or lease lands for residential 
and commercial purposes, and these treaties 
were soon held to supersede inconsistent state laws, 
by virtue of the novel American principle, that 
such federal treaties were self-executing, and re- 
pealed inconsistent state laws. Gradually, nearly 
all our states modified their own statutes, too, as 
to legal disabilities of aliens over lands, and in 
nearly all of our States, aliens stood on the same 
basis as to lands as natives, though in several of 
them, these clauses were coupled with -provisions, 
making such rights depend on the foreign states’ con- 
ferring reciprocal rights on U. S. citizens. Latterly, 
however, in the recent Pacific Coast group of cases 
involving prohibitions upon non-unnaturalizable per- 
sons owning or leasing lands for agricultural purposes, 
serious novel State limitations have been sustained, per- 
mitting the curtailment of rights of non-naturalizable 
persons, like Chinese, Japanese, etc. (Terrace vs. 
Thompson, 263 U. S. 197, Porterfield vs. Webb, 263 
U. S. 225, Webb vs. O’Brien, 263 U. S. 313.) Treaties 
as to right to use lands for residential and commercial 
purposes were construed as not covering agricultural 
use, and the prohibitions have been extended to mere 
leasing for short periods, and ownership in stock in 
agricultural corporations. It is obvious that if mere 
leasing for short periods of lands may be prohibited, 
danger might arise at the instance of particular States, 
that classes of aliens cannot secure lands to lease for 
essential dwelling purposes or commercial purposes. 


















1. DISABILITIES OF ALIENS IN THE UNITED STATES 115 





ery recen sh 278 U. S. 123, to be unconstitutional. So also the Michigan courts 
v. 19, 192 ivate hospital had held, in Templar vs. State Board (131 Mich. 
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eld to be yal treaty clause as_ censing alien barbers. Whether peddling may be 
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14th at ¢ le’ under the licensing, and it is believed that the mere cover of a 

ity W course settled, license requirement will not now sustain an anti- 
Hei M 17 e vs. People ot alien peddling act, despite the license form. If so, 

N. Y., 239 aws forbidding aliens numerous anti-alien peddling and other laws will 

trom being yubli rks are valid, be declared unconstitutional, including the quite 

these being ject legislation regu- recent New York statute involved in the decision 

ating th thholding the in Miller vs. Niagara Falls (207 App. Div. 798) 
venefit ) pe Laws from which sustained an anti-alien licensing law ap 

non-resident sustained (Liberato plicable to “soft drinks,” non-alcoholic, because li 
s. Roy 2 des vision in the censing was deemed authorized. 

Italian Tre to iry negligence The right of the United States, like other coun- 
ses. The ut s need provide tries, to discriminate against non-resident aliens in 
nly for de UT territory the absence of treaty, is settled as to various mat- 

Discrin idd nsing of aliens ters, like copyright, and even to grant a preference to 
to sell liqt un mstitutional in local creditors under the decision in Disconto Gessell 
re- V olst » ¢ rk vs. Decke- schaft vs. Umbreit (208 U. S. 570). Often laws 
ach (274 hio en pool room are based upon reciprocity, according rights to sub- 
licensing he o be violative jects of foreign countries only if they accord sim- 
vf the 14tl trace 1 the English ilar rights to our citizens. ; ; 

treaty. UI tions, like law Of course, the right to treat non-resident alien 

and teaching U. 5. citizens, enemies as devoid of rights in War-time under the 
is also medi ; War power is settled, and was largely exercised by 

Partic : landmark in us during the last War, though we have since made 

American ¢ s the case of Yick Wo property refunds. Some of our seizures were probably 

vs. Hopkins 188 here San Fran- jn direct violation of applicable treaties, but Congress 

cisco adopt maki it unlawful to may by statute violate treaties, despite the element of 
engage in siness vithin corporate treaty faith involved. That war may have the unex 
limits with ort board of super- pected effect of annulling and not mere suspending 
visors. except stone building, no other some treaty provisions, was held last April in the 
conditions | It was held that arbi- Karnuth case supra. An able opinion, recognizing the 
trary dis ed eunder against ameliorating effects of advancing civilization on the 

Chinese | a of the 14th Jaws working a forfeiture of the property of alien 
mendm«e vers alien resi- enemies in war-time, was handed down by Judge 

dents as wt c yf Justice Mat- Cardozo in Techt vs. Hughes 229 N. Y. 222, 

thews in this frequently cited Latterly we have encountered a series of stat 

Cases ever a , utes indirectly aimed at aliens, barring cherished 

nm aree a reaching JS rights of theirs, such as those involved in Meyer vs. 

Pruax vs. Ra wy & in which Mr. Nebraska, 262 U. S. 390 (Instruction in Foreign Lan 

Justice Hus for the Court, held an guage); Pierce vs. Society of Sisters of the Holy 
\riz¢ na la under the 14th Name, 268 U. S. 510 (Private Schools) ; Farrington 
\mendment ging over fiv€ vs Tokushige, 273 U. S. 284 (Hawaiian Private 

workers to emy : citizens under Cchools for Japanese) ; and Yu Cong Eng vs. Trini- 

criminal pet rt s that dad, 271 U. S 500 (Phillipine Law against Books 

the t on occupations of of Account in Chinese). In each of them the stat- 

pes ye = _ — ene er ute was overruled as an unconstitutional restraint 
abe ' ‘unt to the asser- Upon the rights of the aliens. 

t t and abode, for in A complete enumeration herein of anti-alien 
rdinary annot work.” discriminations is, of course, impossible, if only for 

Even pr in Juniata Limestone Co. vs. lack of space. The courts are, of course, always 
Fagley (187 I 193) a law taxing employers of embarrassed in striking down legislative action as 


aliens for « en they employed, had been held illegal, and mere belief in the unwisdom of the act, 
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does not render it unconstitutional. Often, too, 
scope must be left to the legislature, to classify 
aliens as a separate class, because particularly re- 
quiring regulation. It must be remembered that the 
carrying into the legislative field a century or so 
ago, of Bentham’s maxim, “the greatest happiness 
of the greatest number,” has led to an enormous 
amount of legislative activity, and democracy 
often seeks to give effect to the wishes, and sup- 
posed good, of the voting majority, even if it be 
at the exepense of the non-voting, unpopular alien. 

That Congress may discriminate under various 
circumstances against particular races of aliens, is, of 
course, clear, and necessarily follows from the treat- 
ment of the subject of the right of aliens by varying 
treaties with different countries, especially in a coun- 
try, whose original Constitution recognized slavery, 
with all its attending disabilities. Thus, in connection 
with naturalization, we have right along discriminated 
against certain races on the basis of their color, though 
the original limitation to “free white persons” in our 
first naturalization act was probably intended to ex- 
clude only the slaves, white, black and red, and the 
Indian in tribal life, who was to be taken into our body 
corporate only through treaties (Argument considered 
in U. S. vs. Balsara, 180 F. R. 694, C. C. A. and applied 
in U. S. vs. Dow, 226 F. 145 C. C. A. and in In re 
Mohan Singh, 257 F., 209). 

It was generally believed that the acts emancipat- 
ing the black-man after the Civil War,—when aliens 
of “African nativity and persons of African descent” 
was added to “free white persons”—had wiped out this 
form of color discrimination, and Charles Sumner ac- 
cordingly induced Congress to strike out the clauses 
entirely in 1874, when adopting the “Revised Statutes.” 
Anti-Chinese feeling, however, became too powerful, 
and the clause was restored in 1875, and despite the 
express treaty and Chinese Exlusion Act provisions 
against naturalizing Chinese, the restored phrases in the 
naturalization laws were construed to forbid naturali- 
zation of Chinese, (See authorities collated in U. S. 
vs. Wong Kim Ark, 169 U. S. 649 at 697) and certain 
other non-Caucasians; and this prohibition has been 
enlarged latterly by judicial decisions to include Japa- 
nese (Ozawa vs. U. S. 260 U. S. 178), Hindus (U. S. 
vs. Bhagat Sing Thind 261 U. S. 204) and Filipinos 
(Hidimitsu Toyote vs. U. S. 268 U. S. 402 at 409-11), 
despite many lower court decisions to the contrary, and 
the unfortunate result of making many “illegally nat- 
uralized” persons “men without a country.” 

The application of this racial discrimination to our 
Immigration laws, as applied to the Chinese, soon fol- 
lowed by Congressional mandate, no question of con- 
stitutionality arising, though earlier similar state enact- 
ments had been adjudged unconstitutional (Chy Lung 
vs. Freeman, 92 U. S. 275, reversing the California 
courts), and Congress in 1917 adopted still broader 
racial exclusion provisions, in barring under our Immi- 
gration Act, persons not racially naturalizable, and per- 
sons coming from certain Asiatic degrees of latitude 
and longitude, with specified minor exceptions. An 
earlier attempt to exclude unpopular Hindu laborers by 
administrative action under color of the Act of 1894, 
attempting to make excluding executive decisions bind- 
ing on the courts, failed through judicial action on the 
Government’s confession of error in the Supreme 
Court, after lower courts had sanctioned it on the 
extraordinary theory that the executive officials might 
rule that such persons, because unpopular, might find it 














come public charges (Healy vs. Backus, 221 F. 358, 
C. C. A. 9th C; Marshall vs. Backus, 229 F. 1021, both 
rev. on confession of error, 243 U. S. 657). The con- 
fession of error was based on the ruling in aforemen- 
tioned case of Gegiow vs. Uhl, 239 U. S. 3, the Gov- 
ernment having invoked these rulings below, and my 
brief in the Supreme Court in the last cited case having 
frankly stated that these holdings showed how far un- 
reviewable bureaucratic determinations might go. The 
national quota immigration laws of 1921 and 1924 fol- 
lowed. Much interesting and curious learning concern- 
ing racial discrimination is to be found collated in Ste- 
phenson’s “Race Distinctions in American Law” 
(1910), and the pros of regulation of immigration by 
international agreement, instead of statute, are interest- 
ingly collected in a very able work, little known in this 
country, issued by the International Labour Office of 
the League of Nations, entitled “Emigration and Immi- 
gration, Legislation and Treaties” (1922), now being 
expanded into a new work, entitled “Migration Laws 
and Treaties,” two of the three proposed volumes of 
which appeared in 1928 (Compare Cheung Sum Shee 
vs. Nagle, 268 U. S. 336, and Karnuth vs. U. S. 279 
U. S. 231. April 3, 1929). Above cited authorities, 
however, especially Yick Wo vs. Hopkins supra, show 
that administrative, as distinguished from legislative, 
discriminations because of race, unauthorized by statute, 
are illegal in the United States (See further as to this, 
brief of Judge Elkus and myself in Matter of Skura- 
towski, reprinted in U. S. Immigration Commission 
Reports, Vol. 41, pp. 160, at 176-181). 

Recently, Congress, in considering bills for the 
next Congressional Apportionment, heard arguments of 
various members, pro and con, as to the supposed right 
to exclude “aliens” in their computations, and an 
amendment to that effect was defeated before Senate 
bill 312 was approved on June 18, 1929, largely on the 
basis of the argument of Senator Reed (of Penn.) 
against its constitutionality. A very able opinion on 
the question whether the word “person” in the Con- 
stitution can exclude resident “aliens’’ was prepared by 
C. E. Turney, Legislative Counsel of the Senate and 
printed in the “Congressional Record” of May 23, 1929 
(temporary edition, pages 1830-31). Of course, it was 
scarcely contended by any one that “aliens” are not 
“persons” within the Bill of Rights and 14th Amend- 
ment provisions of the Constitution ; but the authorities 
on other provisions as well, are ably collated in this 
opinion, and it deserves wider attention than it secured, 
though copies in full were distributed by the “Foreign 
Language Information Service Interpreter Releases” 
under date of July 10, 1929. 

It should also be noted that efforts have repeatedly 
been made by recent Presidents of the United States, 
particularly Presidents Roosevelt and Taft, in their 
Presidential Messages, to induce Congress to enact a 
law, granting aliens relief in the federal courts for vio- 
lation of their treaty rights, actual or threatened, par- 
ticularly in the case of mob violence directed against 
them, both through statutes making such actions fed- 
eral crimes, and by authorizing issuance of injunctive 
process in their belief. Chief Justice Taft has been 
particularly zealous in this direction, one of his latest 
arguments in favor of this course having appeared in 
“International Conciliation,” (No. 116, July, 1917) 
under the title “The Treaty Rights of Aliens,” and he 
treated it more fully under the title “Shall the Federal 
Government Protect Aliens in their Treaty Rights” in 
his book “The United States and Peace” (1914). This 


difficult to get work, and therefore were likely to be- indicates the desire of leading American statesmen and 
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First Assistant U. S. Secretary of Legation at Paris. 
The question of admission, immigration regulations and 
procedure was expressly excluded from consideration 
under the terms of the resolution of the Assembly of 
the League, calling the Conference, adopted Sept. 253, 
1929. This resolution recited belief that 
“international co-operation would ensure the best and 
conditions in the establishment and economic activity 
zens of one country in the territory of another” 

and requested the proposed Conference 

“to examine the provisions of a Draft Convention in the most 
liberal spirit, and with the sincere desire to bring about the 
n matters relating to settlement and kindred ques- 


fairest 
of citi 


recognition, 


tions, of a system of equity and liberty totally excluding any 
possibility of discrimination in the treatment of nationals and 
foreigners, and ensuring them every facility for the exercise 


of occupations and trades.” 

The conference was, however, unable to agree on 
any formulation and adjourned Dec. 4th, 1929. 

Apart from the matter of right to exclude and 
expel aliens, resident aliens are, however, for most pur- 
poses on a footing with citizens as to civil rights, 
thanks to our Constitutions and Treaties, despite the 
large number of isolated exceptions, such as have been 
enumerated.’ 


] In order to avoid insertion of numerous foot-notes, reference 
was deferred in the text to this concluding note, enumerating some earlier 


writings by the author hereof, in which the subject was more fully 
treated See his “Un-American Character of Race Legislation” con- 
tained in “Annals of American Academy of Political and Social Sci- 
ence” Vol. 34, No. 2, Sept., 1909, volume entitled “Chinese and Japa- 


nese in America” and separate reprint, “The Right of Asylum, with 
Particular Reference to the Alien’’ in “American Law Reviews,” Vol. 51, 
pp. 381-406 (1917); “Immigration and Racial Discrimination” in “)u- 
daean Addresses, Selected,” Vol. III (N. Y., 1927), pp. 146-165; and 
review of Bouve’s “Exclusion and Expulsion of Aliens” in the ‘Political 
Science Quarterly” (1913), Vol. 28, pp. 688-90. 
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othe vork for the Insti- 
group experienced two 
st we the Reporter, Mr 


Mechem, whose fine spirit and abiding sense of 
duty drove his tiring body to the breaking point. 
He brought to the work a comprehensive knowledge 
of the cases and a great reverence for the law. He 
was as tolerant of the opinions of others as he was 
firm in his defence of the principles which he 
thought vital. It was a tragedy that he could not 
live to complete the task. Several months later 
came the sudden death of Dean Richards. One of 
the most modest of men, with his kindliness break- 
ing through a devastating wit which destroyed all 
that was pretension or sham, he gave to the group 


a soundness of judgment and a directness of 
thought characteristic of his whole life. His loss 


is irreparable. 

The group as now constituted consists of Judge 
Marvin B. Rosenberry of Wisconsin, Judge John 
K. Beach of Connecticut, Mr. Chayles McH. Howard 
of Baltimore, Mr. Owen J. Roberts of Philadelphia, 
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Professor Frederick Green of Illinois, Professor 
Roscoe B. Turner of Yale, Professor Calvert Ma- 
gruder of Harvard, and Professor Paul A. Leidy of 
Michigan. In this group the lawyers and judges 
are invaluable, as in addition to the performance 
of other duties, their function is to prevent the 
professors in the group from using unintelligible 
language in stating finely-spun theories which do not 
stand up under the work-a-day conditions of the courts. 
My experience in a number of groups convinces me 
that a combination of the best judges and lawyers of 
the Institute, with law teachers, who have widely dif- 
fering viewpoints among themselves, is most apt to 
produce the nearest approximation to a workable Re- 
statement. 

The problem which has most occupied the time 
of the group is that involving the relation of the 
principal to the third person when the agent has 
made a contract which he was not directed to make 
or which he was directed not to make. So long as 
the agent carries out the orders of his principal 
or performs the normal duties of the position to 
which he has been appointed, there is little diffi- 
culty in finding that the principal is a party to an 
ensuing transaction. Even under the Roman law 
in which the theory of representation was not fully 
worked out, it became clear that the one on whose 
account the act was done should be responsible for 
conduct of an agent in accordance with an express 
mandate. Whether we regard such an agent as a 
mere mechanism or as an independent person, it 
is not difficult to see that when he contracts as he 
is told to do, there are the elements of consent or 
the manifestation of consent by the principal which 
constitute, other elements being present, a con- 
tract. 
of the principal, it is impossible to find that the 
principal consents and hence more difficult to find 
that the principal is a party to the transaction. 


However, in the vast number of cases in which 


an agent has been appointed to a position in which 
the scope of the duties is known, there is little diffi- 
culty in finding that the third person should have 
recourse against the principal if the agent, acting 
contrary to the specific directions of the principal, 
does something which the third person believes to 
be what the principal has directed him to do.} This 
is usually described as a situation in which the 
agent has apparent authority. Our first difficulty 
came in ascertaining the basis of apparent author- 
ity. Is the principal liable because the third per- 
son has acted in reliance upon the appearance of 
authority? Or is the principal a party to a con 
tract in which we have the ordinary elements of 
a manifestation of assent by the principal and the 
third person? Looked at in the first way, the prin- 
cipal is liable because he has misrepresented the 
facts, having misrepresented to the third person 
that the agent has the principal’s consent. This 
method of approach involved us in the considera- 
tion of the doctrine of estoppel. Under this view 
the principal did not in fact enter into a contract, 
but may not show the true facts because his con- 
duct has misled the third person. If this is true 
it would seem to follow that although the prin- 
cipal may be held upon the transaction because of 
his misrepresentation, the principal cannot hold the 
other party. It would also seem to follow that the 


mere making of a contract by the third person with 
the agent who is unauthorized but appears to be 


If, however, the agent disobeys the orders * 


authorized, would not of itself be such a change ot 
position as would subject the principal to lavility 
on any basis of estoppel. 

Upon both of these points there is a great 
dearth of direct authority. No cases, so far as l 
know, have raised the question as to whether the 
principal may sue the third person under such cir- 
cumstances and very few cases have specifically 
dealt with the necessity of a change of position by 
the third person in order to enable him to bring 
suit against the principal. In this situation the 
Agency group had recourse to the underlying prin- 
ciples which we believed had been worked out in 
connection with contracts. If one party inadver- 
tently makes an oifer to another which is accepted, 
unless there are equitable considerations for the 
rescission of the transaction, the contract exists 
in the terms stated by the offeror and not as he 
meant to state them. Although originally this 
may have been based upon considerations of equi- 
table estoppel, the convenience of the mercantile 
world has long since demanded that the transaction 
be considered as a contract irrespective of whether 
the offeree has changed his position after entering 
into the transaction. The same consideration ap- 
plies in the Agency situation. The principal may 
be said to have made an offer to the third person 
by manifesting to him that the agent has been au- 
thorized to express his assent in a certain manner. 
This offer the third person accepts by dealing with 
the agent in accordance with the appearance of 
authority which the agent has.¢_It would seem to 
follow therefore that there is a real contract in 
any case where, although the agent disobeys the 
orders of his principal, the third person, because of 
conduct for which the principal is responsible, rea- 
sonablv believes that the agent is authorized. | 

With his usual caution Mr. Mechem felt that 


the “objective theory of contracts” might not explain 


all the situations. The group therefore agreed to 
submit two sections covering this entire matter, as 
follows: 

Section 47.—‘“Apparent authority as defined in Section 10 
may result from a manifestation of consent made to third per- 
sons— 

(a) by formal or informal writing or by spoken word; 

(b) by implication from apparent authority of the pur- 
ported agent; 

(c) by inference from words or conduct— 

(i) which ordinarily indicate such consent, or 
(ii) which, although not ordinarily indicating such 
consent, cause the third person, because of facts known to both 
parties, reasonably to believe that such consent exists, either 
where the apparent principal intended to cause such belief on 
the part of the third person, or where he ought to have antici- 
pated that such belief would be caused.” 

Section 48.—“The same rights and liabilities exist as if 
he had conferred apparent authority, where, by words or con- 
duct which, because of circumstances not known to him but 
which a reasonable person under the conditions would have 
known, are likely to cause such belief, one person causes a 
third person reasonably— 

(a) to believe that he has authorized another to act as 
agent of such first person and 

(b) to act on such belief.” 

Under the second of these sections, the lia- 
bility of the apparent principal is based upon the 
theory that the apparent principal must make good 
his representation in order to prevent loss to the 
other party, rather than upon the idea that there 
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> oO has accepted. 

Ss section S he Restatement now for 
iree years, being 1 there to get the attitude 
f the profes Up to this time the gen- 
ral expressed is been that the section is 
innecessary and t there is apparent authority 
n all cases w ( principal has reason to be- 
the conclu- 


eve that tne t I erson will draw 


ion of authorit the conduct for which the 





principal is res] and the third person draws 
such conclusio1 t the time when the Restate- 
ment is given its i revision the same sentiment 

expressed, tl n will undoubtedly be elim- 
inated. 

Che seco em in connection with 
the liability of tl ncipal in contract is as to 

hether « uses in which the prin- 
cipal is liable, alt h there is neither authority 
nor apparent au t This question and the 
method of expres o t lifferent situations have 

Ived the gt g in discussions. There are 
many s 1 be explained upon 
the theory of ay t authority as we defined it, 
ilthough the cou ery apt to use the phrase 
appare iu ess situations in 
vhich the princi liable where the agent has 
disobeyed his inst tions At the center of the 
discussion is the « f Watteau Fenwick (1893), 
1 O B 364, the fact f which may be briefly stated 
is follows: 

One Humbl ng the care of a beer house 
too great and | tors too pressing, transferred 
his business to 1 lefendants, a firm of brewers. 
Humble, I 1 he defendants’ man- 
ager, the taken out in his name which 
continued t e door \lthough appear- 

ig to be tl e | iuthority to buy 
vroods for the bu s except bottled ales and min- 
eral water, all other goods being supplied by the 
defendants ther s. In other words, the beer 
house was “tied” to the brewery which owned it 
and which g fit to be derived from sup- 
plying it wv s. Finding it to be neces- 
sary to cart er than those supplied by 
the defendants f the delectation of his custom- 
ers. H rious goods from the plain- 
tiff, the goods e of cigars, bovril, and other 
similar article dentity of the defendants 
having bec and Humble having failed 
t 





o pay for thes« s the plaintiff sued defendants 
and recover¢ ent for the unpaid price of 
the cigars and Upon appeal the court held J 
“that the princi liable for all the acts of the 
agent whicl t rity usually con- 
fided to an agi that character, notwithstand- 
ing limitations tween the principal and the 


’ The court ad- 
very little direct authority 
upon the same ground as 
unt partner is liable where 
the partnership act in viola- 


agent, put uj] suthority 
mitted that thet : 
but placed 

hat upon wh 

the other 


mé¢ 


tion of the agr« nt between them but in a way 
in which partnerships of that kind are normally 
conducted. 

It is quite r from a consideration of the 
facts of this case that there is no apparent author- 
ity, since there is no representation by the prin- 


cipal to the third person that the agent is author- 
ized to pledge redit of the principal for the 












cigars and bovril. It is true that the agent appears 
to be the owner of the business, and it is also true, 
as was stated in Hubbard v. Tenbrook, 124 Pa. 
St. 391, an American case decided three years be- 
fore Watteau v. Fenwick upon substantially simi- 
lar facts and with the same result, that “ta man con- 
ducting an apparently prosperous and profitable 
business obtains credit thereby and his creditors 
have a right to suppose that his profits go into his 
assets for their protection in case of a pinch or an 
unfavorable turn in the business.” The appearance 
of ownership, however, and the expectations of 
the third persons that they will be paid from the 
assets of the business do not constitute apparent 
authority to pledge the credit of the principal. 
Were the decision rested only upon the appearance 
of ownership in the business, the result would be 
that the assets of the beer house alone would be 
used for the payment of the bill. In spite of the 
fact, however, that there have been other similar 
cases and that the cases have all been decided the 
same way, no court so far as I know has made 
this limitation upon the liability of the undisclosed 
principal. On the other hand, the American courts 
speak of this case as a case of apparent authority. 
There is no particular objection to this if it is un- 
derstood that the phrase “apparent authority” is 
being used as a catch-all for every case where the 
principal is made liable for the unauthorized con- 
duct of the agent. 

Since cases like Watteau v. Fenwick do not 
come within the term “apparent authority,” as this 
term had been defined, it became necessary to deal 
with them in another way. It seemed to us that 
the general principle could be stated as follows: 

Section 419.—“A general agent for an undisclosed prin- 
cipal authorized to conduct transactions subjects his principal 
to liability for acts done on his account and usual or neces- 
sary in such transactions although forbidden by the principal 
to do them.” 


The statement as made in Section 419 is limited 
to cases in which the principal is undisclosed, but 
extends to situations in which the agent, although 
not the apparent owner of a distinct business, acts 
within the general limits of what he is authorized 
to do and is thought to be acting for himself. The 
distinction between the type of case coming within 
this section and the case where there is only ap- 
parent authority is clear. In this case, the third 
person recovers from the principal if he proves only 
that the agent was authorized to conduct this type 
of transaction and that he, the third person, had no 
reason to know of the lack of his authorization. 
The rule applies equally to the case of the disclosed 
principal, and in fact most of the cases which can 
be given in support of such a rule are those in 
which a disclosed principal is involved. As to a 
disclosed principal, the rule is stated as in the case 
of the undisclosed principal, except for the neces- 
sary limits that the other party to the transaction 
can recover only if he reasonably believes that the 
agent is authorized to act. 

Section 385 is as follows: 

“A general agent for a disclosed or partially disclosed 
principal authorized to conduct transactions subjects his prin- 
cipal to liability for acts done on his account and usual or 
necessary in such transaction, if, although they are forbidden 
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by the principal, the other party reasonably believes that the 
agent is authorized to do them.” 

In the case of the wholly undisclosed principal, 
it is clear that there can be no apparent authority. 
} In the case of the disclosed principal, there is ap- 

parent authority as to acts which the agent is not 
authorized to perform but which are of the same 
general character as those within his authority, only 
if the third person knows from the conduct of the 
principal of the holding out of the agent as having 
such authority. A large number of cases, too nu- 
merous to quote here but stated in the Explanatory 
Notes to this section of the Restatement, indicate 
that the courts have not been interested generally 
in discovering whether the third person knew the 
facts, but are interested only in knowing the gen- 
eral range of such an agent’s duties. This seems 
to indicate that the rule as stated in Section 385 
is both necessary and reasonably accurate. 

The rule was limited to the situation in which 
the agent was a general agent. This was done 
not because of any desire to perpetuate what 
a great many consider the useless distinction 
between the general and the special agent, but 
because it was the desire of the Restatement to 
keep so far as possible to the decided cases. We 
might have disregarded the large number of state- 
ments in the reports that there is a distinct differ- 
ence between general and special agents; but no 
case could be found in which the principal of an 
agent authorized to conduct only one transaction 
has been held liable merely because the agent did 
something which his type of agent ordinarily does. 
It may be that the distinction between the general 
and special agent is one that will be outgrown. 
If so, there is nothing in the Restatement which 
precludes the rule stated therein as applying to 
general agents, from also being applied to the con- 
duct of a special agent. 

There are a variety of other situations in which 
the principal is liable for conduct which he has 
not authorized and in which it is difficult if not 
impossible to find apparent authority. Thus there 
is the group of cases dealing with the situation 
where the agent does the very act he is authorized 
to do but does it for his own purposes. If a rail- 
road or steamship company instructs its agent to 
issue bills of lading only if goods have been de- 
livered to him, it is quite clear that the agent is 
not authorized to issue the bills without receiving 
the goods. It is also clear that anyone who re- 
ceives a bill of lading has reason to know of the 
exact nature of the agent’s authority, since it is 
obvious to all that the authority must depend upon 
the receipt by the agent of goods. Nevertheless, 
commercial necessity apparently demands that the 
railroad company be responsible for the conduct 
of the agent under such circumstances. This has 
resulted in a number of decisions holding that there 
is liability and in the passage of various statutes 
which impose liability. This situation and also a 
group of other similar situations all seem to come 
within the provision of Section 396 which is a par- 
ticular application of the more general principle 
which has been repeated many times by the court, 
that if the existence of authority is dependent upon 
facts which are within the peculiar knowledge of 
the agent, the principal is bound by any misstate- 
ment by the agent concerning the existence of the 
fact. Section 396 is as follows: 


“A disclosed or partially disclosed principal who author- 
izes a general agent in the regular course of his employment 
to issue receipts, certificates, or similar instruments which by 
usage or statute have become documents of title, upon the 
happening of an event peculiarly within the knowledge of the 
agent, is liable to bona fide purchasers of such instruments 
issued by the agent although the event has not happened.” 


Another group of cases which has similar dif- 
ficulties is that in which the agent is given pos- 
session of a chattel with a limited authority to deal 
with it, as where he is given the possession of an 
automobile with directions to sell it for not less 
than a certain price. Upon this point the cases 
are in considerable conflict. Some very recent de- 
cisions seem to indicate that in this situation the 
principal is always liable if the agent disposes of 
the goods in a not unnatural manner to one think- 
ing that he is authorized to do so. On the other 
hand, there are many decisions which seem to in- 
dicate, at least in the case of a special agent, that 
the principal is not normally liable if the agent 
exceeds his authority even although the third per- 
son dealing with him reasonably believes the agent 
to be the owner of the goods or authorized to sell 
them, unless the belief is induced by the principal. 
There are a few cases, however, taking a middle 
ground which may be supported rationally, and it 
is this ground which has been finally taken as 
representing a satisfactory compromise between 
two widely differing viewpoints. The rule as 
stated in Section 399 is as follows: 

“(1) A disclosed or partially disclosed principal who en- 
trusts a special agent with the possession of a chattel not a 
commercial document described in Section 400 with direc- 
tions to deal with it in a particular way, as by sale, barter, 
pledge or mortgage, is not thereby affected in his interest by 
a transaction of a kind different from that unauthorized. 

“(2) The principal is affected in his interest if the trans- 
action is of the same kind as that authorized, and is conducted 
in the usual course of business of an agent dealing in such 
chattels with one who reasonably believes that the agent is 
authorized.” 


This result is similar to that reached under the 
Factors Acts, and can be supported for the same 
reasons. Entrusting an automobile to a friend who 
is not a dealer is likely to have a substantially dif- 
ferent effect from giving the possession of it to 
one who deals in automobiles. In the latter case 
one might reasonably expect that persons would be 
deceived into thinking that the possession indicates 
a power to sell. ar true that possession alone is 
not sufficient, buf possession by a dealer coupled 
with authority to deal with it would seem to be 
enough to subject the principal to the loss of his 
interest in the thing although the agent disobeys 
his orders, if the dealing is of same sort as that 
authorized. 

There are several other matters connected with 
the Restatement which it may be worth while to 
mention, in order to get the reaction of the bar upon 
them. The first raises the question as to the effect 
of death upon the authority of the agent. The rule 
which has the most vogue is that given in Section 
200 as follows: 

“The death of the principal or master terminates any au- 
thority not yet executed.” 


This works an obvious hardship upon other 
parties in many cases. Thus if the agent has no 
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nowledge of his { il’s death and deals with 
ersons who also » not know of it, it would 
eem very unfortunate that all the business trans- 

tions occurri! eath the principal 
hould be upset. | e true that there can- 
not be said to be any irent authority to act after 
the death of the | il since everyone recog- 
izes that death n which may occur 
it any time. Ont ther hand, there is no reason 
vhy death should the responsibility for trans- 
actions entered into between the agent and the 
third person in g faith d thus destroy the 
reasonable expectat se who have acted 
in reliance upon the tinued life of the principal. 
Che injustice worked this rule has been pointed 
ut in a considera umber of cases and some 
courts have held tl authority is not term- 
inated until news of the death has deen received. 
Even in jurisdictior hich the courts feel bound 
by preceding dec! the judges have felt that 
the rule is unjust. 7 rule itself came in, I think, 
through a misunderstanding of the place of agency 
in the economic worl Chief Justi Marshall in 
the famous case of t Rousmanier’s Adminis- 
trators, 8 Wheat. 174, put the question the answer 
to which is obviou t which does not solve the 


problem: “How cat lead man have an agent?” 


Of course the answer to the problem does not de- 
pend upon the question as to whether the one act- 
ing was in fact an agent but upon whether it is 


equitable that the pr il’s estate should be bound 
by the conduct of one who was acting, as he rea- 


deceased 
because 
The courts 


‘ A 
srests orf tne 





sonably thought, in the in 
and who may now become personally liable 
of his warranty that he was authorized 


found little difficult iking the estate of a con- 
tracting party liable on a contract made by the 
decedent in his lifetime, although it is clear that 
the administrator made a promise. There 


is no greater technical difficulty where a principal 


dies, and it is hoped that before the Restatement is 
finally drafted it may be possible to get a sufficient 
consensus of opinion among the profession in sup- 
port of what is now the minority rule, so that it 
will be possible to state that the death of the prin- 
cipal does not invalidate transactions conducted in 


ignorance of his 


Another interesting problem and more obscure 
is that connected th the phrase “powers given 
for security.” In situations to which this phrase 
is applicable, as where a mortgagor gives a power 


> exercised upon a default 


of sale to a mortgagee 
holds the power is not an 


in payment, the 


agent since he hol t for his own benefit. The 
whole matter has nothing to do with Agency; it has 


been dealt with in the Restatement only because 
writers have been tomed to deal with it as a 
question of the la f Agency That it is not 
Agency is clear if believe, as we must, that 
an agent is one s primarily to act for the 
benefit of the prit In any case where one is 
given a power to act.in the name of another but holds 


there is only the ap- 
: there is a pro- 


benefit, 


the power for his 
not the reality 


pearance of agency 


prietary rather than an agency power. All the cases 
agree that such a ver, given for consideration 
and for the benefit of the one who holds it cannot, 


unlike the agent’s authority, be revoked by the one 
on whose account the holder of the power purports 
to act, nor is it terminated by the insanity or bank- 









ruptcy of the one who gave the power. On the 
other hand, foilowing the decision of Hunt v. Rous- 
manier, supra, the courts have almost invariably 
said that “a power, unless coupled with an interest, 
terminates upon the death of the one giving the 
power.” The problem since the case of Hunt v. 
Rousmanier has been to ascertain what is meant 
by a power coupled with an interest. Marshall un- 
doubtedly meant to include only the case where 
the power holder had a legal title to the thing 
as to which he had the power, and to exclude all 
cases where, although the power holder was to ex- 
ercise the power on his own account and without refer- 
ence to the other’s benefit, he had a lien or some lesser 
interest in the thing. Marshall's distinction was 
probably based upon a misapprehension in regard 
to the nature of powers. Apparently he was quot- 
ing the language which had been previously used 
in regard to testamentary powers in which the state- 
ment referred not to the death of the power giver 
but to the death of the power holder. The courts 
have struggled for a hundred years to get away 
from the effect of Marshall’s statement while re- 
peating his language. It is believed that by this 
time there is very little left of Marshall’s distinc- 
tion and that in most cases, except perhaps those 
dealing with formal powers of attorney in regard 
to land, it would be decided that wherever the 
power holder is to exercise the power on his own 
account the death of the power giver does not 
affect him if the power has been given for consid- 
eration. This has been so held in cases where the 
one receiving the power had possession of the thing 
as to which the power existed or where he was 
given something which could be called an equi- 
table assignment, and in some instances where even 
these elements were not present. The rule stated 
in the Restatement upon this (Section 230-235) is 
conservative, but it is believed that it has fol- 
lowed the courts in not running counter to Mar- 
shall’s language while at the same time incorporat- 
ing the modern tendency to restrict its application. 


Publications of Division of Commercial Law for 
December 


Following is a complete list of articles pub- 
lished, with date of their appearance in Commerce 
Reports: 

Dec. 2. Insurance in Porto Rico, by A. Sherman Christen- 
sen, Commercial! Laws; Compulsory Automobile Liability In- 
surance Proposed in England, by Alfred Nutting of the 
American Consulate General, London; Registration of Amer- 
ican Firms in Hai:i. by Vice Consul George D. Lamont. Port 
au Prince; Increased Insurance Granted to Employees in 
Columbia, by Comercial Attaché Walter J. Donnelly, Bogota. 

Dec. 9. Recent Cuban Decree Concerns Industrial Property, 
by Assistant Trade Commissioner Edward H. McLaughlin, 
Habana; Important Amendment to New South Wales Income 
Tax Law, Based on Report from Trade Commissioner Charles 
F. Baldwin, Sydney, New South Wales, Australia; Revalu- 
ation of German Life Insurance Claims against Foreign Com- 
panies, by Commercial Attaché H. Lawrence Groves, Berlin. 

Dec. 16. Validity of Preferences in Argentine Bankruptcy 
Proceedings, by Mariano H. Ramirez, Commercial Laws. 

Dec. 23. Spanish Tax on Capital Abroad of Foreign Banks 
Repealed, by Commercial Attaché Charles A. Livengood, 
Madrid; Patents in Cuba Applied for by Corporations and 
Firms; Municipal License Taxes on Branches of Importing 
Houses in Chile, by Commercial Attaché Ralph H. Acker- 
man, Santiago, Chile. 

Special Circular No. 197. Law and Its Regulation 
Replacing Decree Establishing Installment Sales Registry in 
Peru, by Roger D. Moore, Commercial Laws Division, 
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CURRENT LEGAL LITERATURE 


A Department Devoted to Recent Books in Law and Neighboring Fields and to Briet 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


uestioned Documents, Second ed. by Albert S. Os- 
born. With an Introduction by John Henry 
Wigmore. Boyd Printing Co.: Albany, N. Y. 
Pages xxiv. 1028.—The new edition of Quwestioned 
Documents will promptly take its place in every well- 
equipped law and business library and will be read 
with keen interest by every lawyer, banker, and busi- 
ness man who handles legal or commercial papers. His- 
torians and students of literature will also find it inter- 
esting and profitable. Since its first publication, eighteen 
years ago, Mr. Osborn’s book has been an authority of 
the first rank on all matters relating to forgeries and 
fraudulent alterations or other falsifications of checks, 
notes, contracts, wills, deeds, and similar written docu- 
ments. The present volume is more than twice as large 
as its predecessor and many times as valuable. The 
author has kept fully abreast of all the developments 
in modern science and instrument-making that apply 
to the detection of forgeries and fraudulent manipula- 
tion of genuine documents and has himself devised 
methods and instruments of much value. Great ad- 
vances have been made in the use of the photographic 
camera and the microscope both for detecting frauds 
and for the equally important purpose of exhibiting 
the frauds to the jury clearly and convincingly. 

Mr. Osborn’s discussions of the various types of 
forgeries is soundly based upon careful preliminary 
studies of normal handwriting. He has chapters on 
Movement, on Pen Position and Pressure, on Propor- 
tion, Spacing and Slant, on Systems, and on Varia- 
tions in Genuine Signatures; and he discusses such re- 
lated questions as Guided and Assisted Signatures, and 
Ballot Marks and Check Marks. 

Of equal importance with the detection of forgery 
or falsification are the recognition and proof of gen- 
uineness in disputed documents and the identification 
of disguised hands in anonymous letters and other un- 
signed writings. Pen and pencil printing and type- 
writing are the usual means of disguise; they are thor- 
oughly discussed by Mr. Osborn; and the writer of 
“poison-letters” would be terrified to learn from this 
book with what certainty the typing of a particular 
machine can be identified. 

The concluding chapters on legal procedure and 
on the precautions desirable in executing legal docu- 
ments are of the highest value and alone worth the 
price of the book, and all lawyers will, I fancy, wel- 
come the Citations of Discussions of the facts and 
the Law of Questioned Documents to which 180 pages 
are devoted. 

The discussion of ancient documents and styles 
of writing is not of the high quality which character- 
izes the treatment of modern documents and writing. 
The author’s authorities on palaeography are anti- 
quated and his discussion of water-marks displays no 
knowledge of the greatest authority on the subject— 
the monumental work of Briguet, Les Filigranes. But 
these matters lie really outside of his field; the inade- 


quacy of his treatment of them is no more serious a 
fault than his ignorance of the fact that quill pens ar 
still very extensively used in England. 

In one matter only does the author seem not 
abreast of modern science. In treating of erasures, 
faded writings, and the like he gives brilliant illustra- 
tions of the use of transmitted light, but when he treats 
of the reproduction or reviving of erased writings he 
has nothing better to offer than the old methods: of 
fuming and touching with chemical reagents. A far 
better method is afforded by the ultra-violet rays from 
a mercury-vapor lamp used with special screens for 
special purposes. Kogel in Germany has written ex- 
tensively on the application of this method to reading 
the erased writing of palimpsests. A beautiful photo- 
graph of the results can be seen in Antiquity, June, 
1929. I can testify to its value in reading documents 
written with almost any kind of secret or invisible ink 
as well as scribbles erased from manuscripts by scrap- 
ing. The ultra-violet method has the great advantage 
of not injuring the document in any way but leaving 
it entirely unaffected by the application of the rays. 

It is regrettable that so fine, and in general so 
beautiful a book, should be blemished by a large num- 
ber of typographical errors. None of them, I believe, 
seriously affects the sense, but they might have been 
avoided. The error in the frontispiece can hardly be 
called a typographical error, for it is repeated more 
than once in the book and the advertising circulars, but 
Quintilian would have done more than “stare and gasp” 
if he had seen his book called /nstitutio Oratorio. 

Joun M. Man ty. 
University of Chicago. 


For the Defence: The Life of Sir Edward Mar- 
shall Hall, By Edward Marjoribanks, M. P. With an 
Introduction by the Rt. Hon. The Earl of Birkenhead. 
MacMillan, 1929. Pp. 471.—This is a biography of 
the English barrister who achieved the greatest repu- 
tation of recent times as a defender of those accused 
of crime. 

Although the influence of the profession of the 
law is far greater in this country than in Great Bri- 
tain, our output of biographies and autobiographies of 
lawyers qua lawyers is both inferior in quality and 
less in quantity. We have nothing that quite compares 
with O’Brien’s “Life of Lord Russell of Killowen,” 
Sir Henry Hawkins’ “Reminiscences,” Lord Alver- 
stone’s “Recollections of Bar and Bench,” or Sir Ed- 
ward Clarke’s “The Story of My Life,” not to mention 
many others. 

Mr. Marjoribanks has written a book which falls 
below none of these in either interest or value. He 
has succeeded because, without attempting to use any 
of the devices of the so-called modern biography, he 
has been content simply to tell the fascinating story 
of the life of Sir Edward Marshall Hall. 

The circulation statistics of the tabloids and the 
success of books dealing with crime testify to the wide 
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enter vicariously into the life 


revalence of a desire to 
f the criminal or j the hue and cry of his pursuers. 
Sut the successful efforts of prying reporters and the 
ivid imaginings of fiction writers are pallid compared 
ith any one of a dozen stories contained in this book; 
or Marshall Hall saw intimately the most notorious 
riminals of his generation, heard from their own lips 
ll the details of their lives and had dependent, to a 
arge extent, on his efforts the security of their necks. 
The history of most of these causes célébres is 
related at length, an » most readers this will be the 
book’s major appeal: for those obsessed by the maca- 
bre, the “Brides in the Bath Case,” where a modern 
Bluebeard rid himself of three wives in succession by 
drowning them in ir baths, using hypnotism, as 
Marshall Hall always believed, so as first to subdue his 
victims; for those interested in the effect of the war 
upon men of high strung nerves, several cases where 
officers with unble 1 records years later suddenly 
committed atrocious crimes; for readers who eternally 
delight in the eternal triangle, the Smith case, the one 
instance where the “unwritten law” has been success- 
fully invoked in Ex 1, despite the strong summing 
up of the judge against the prisoner; for those who 
prefer a dash of the East with their melodrama, the 
life story of Madame Fahmy, whose real defense for 
the slaying of her husband was that life as the wife of 
an Egyptian prince: unendurable, a case in which 
Marshall Hall’s s indictment in his argument of 
Iled fortl protest from the Egyptian 


the Oriental calle 


Bar. 

Of mysteries Ived and unsolved, there is no 
lack. A young girl is found lying beside her bicycle 
on a public highw lead from a bullet wound in her 
heart.. On the found bullet and in a field 
close by. a dead 1 labbled in blood. . The last per 
son with whom the victim was seen alive was a young 
schoolmaster. His olver is recovered from.a canal 
where he admits he threw it. The bullet is shown to 


have been fired ifled barrel, : 


ind the nature of 
the wound negati the « ; 


onclusion 


that it was in- 
flicted at close 1 The master is tried, acquitted, 
and the mystery vho killed Bertha Wright still 


baffles Scotland \ 
cases that cam«¢ 
three years’ practi 


This is one of many similar 
rshall Hall in the routine of forty- 





Marshall H career furnishes a key to the char- 
acter of the sucx l advocate. Most of the persons 
whom he defended were repulsive in the extreme and 
their crimes without the slightest extenuation. Yet he 
spent himsel behalf to an extent that was en- 
tirely incommensurate with any possible reward or 
with a mere desire to see that the accused had the bene- 
fit of every legitimate defense. He was a man of quick 
sympathy, without any strong, fixed beliefs, of his- 
trionic and emotional temperament, who, in most cases, 
succeeded in cot ing himself of his client’s inno- 
cence, or, at least, of the existence of some mitigating 


circumstance tI lered inappropriate the extreme 
penalty. “When his wife once teasingly asked him 
how many murderers he had got off in his life, he an- 
swered hotly, ‘Not (P. 100). 

Many of these clients, even when successfully de- 
fended, showed little gratitude and their attitudes, as 
revealed to their defender, furnish authentic raw ma- 
terial for criminologists 

The createst lue 


nistration of 


single one’.” 


7 


and psychiatrists 

its dramati- 
the English criminal 
efficiently and 


book lies in 


of the 
zation of 
That its binery ‘works 


law more 


more swiftly than ours, is a commonplace, constantly 
repeated but seldom analyzed. Some of the reasons 
are here made fairly apparent. There is more thor- 
ough and intelligent police work and greater willing- 
ness on the part of a homogenous population to co- 
operate with the officers. The result is not only the 
apprehension of a larger percentage of criminals, but 
better preparation of the evidence necessary for con- 
viction. 

The viewpoints of the members of the bars of the 
two countries do not always coincide. In both, theo- 
retically, lawyers are the officers of the court. With 
some practitioners in American criminal courts this 
is largely a matter of theory, but with a barrister it is 
a very real condition. He is insulated by the existence 
of the solicitor from too close and sympathetic con- 
tact with the client. He knows that any attempt to 
obtain unnecessary delay, a bullying cross-examina- 
tion, a direct appeal to the sympathy or prejudice of 
the jury or unfair tactics of any kind will inevitably 
call for a scathing rebuke from the bench and probably 
result in summary discipline at the hands of the Bench- 
ers of his Inn. The real restraint, however, is found 
in the esprit of a compact, well trained and highly or- 
ganized Bar. Such things are not done because they 
are not cricket. 

Finally, the English judge keeps firm control of 
the proceedings at every stage. Instead of allowing 
counsel unlimited time for examination of talesmen, 
he qualifies the jury in a few minutes, indicates his 
opinion as to the guilt or innocence of the accused and 
freely comments upon his failure to testify. 

Some of Marshall Hall’s experiences confirm the 
opinion of American lawyers who have observed Eng- 
lish trials, that, while this judicial control makes for 
more expeditious and in most cases more exact justice, 
it -asionally results in the substitution of the opinion 
of one judge for a free expression of the jury. 

One phase of Marshall Hall’s career emphasizes 
the difference in the English and American view as to 
what is permitted to counsel for defence. He was 
thought by his countrymen to go to the verge of the 
allowable in representing his clients. His tactics would 
have excited no comment over here, but they brought 
him into frequent clashes with the judges; although 
Mr. Marjoribanks quotes expressions from Lord Birk- 
enhead and Sir Douglas Hogg (now Lord Hailsham) 
acquitting him of conscious wrong-doing, he was often 
criticized by the bench with great severity, and in the 
end this cost him the judgeship to which he, in com- 
mon with most successful English barristers, aspired 
as a culmination of his career. 

In the main, the effect of following in detail the 
sensational cases defended by Sir Edward Marshall 
Hall is to impress one with the superiority of British 
criminal procedure. In view of its general excellence 
it is all the more strange that the anomalous condition 
is allowed to continue by which the Court of Criminal 
Appeal, if it finds that there is prejudicial error in the 
record, can. not remand the case for another trial, but 
must necessarily discharge the prisoner. 

WALTER P. ARMSTRONG. 
Memphis, Tennessee. 


The Constitutional Law 
Westel Woodbury Willoughby, New York: Baker, 
Voorhis & Co., 1929. Pp. 1xxxiii, xvi, 2022. 3 vols.- 
A new edition of any book seems almost inevitably to 
make a demand upon its author for an increase in its 
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volume, and frequently in its volumes. The reader is 
not always convinced that the demand was justified. 
However, in the field of American Constitutional Law 
it is quite apparent that between 1910 and 1928 much 
new material had accumulated, which made expansion 
almost inevitable when Mr. Willoughby prepared the 
second edition of his work on the Constitution. In 
fact two volumes are now replaced by three, and 1390 
pages have grown to 2022 pages of a larger size. 

One finds, in this new edition, as he anticipated, 
that thoughtful and generally full discussion of prin- 
ciples, as well as of decisions and constitutional pro- 
visions, with which he became familiar in Mr. Wil- 
loughby’s original work. This is a real treatise, not a 
mere encyclopedic digest, though there are full cita- 
tions of important cases. Quotations are frequent but 
carefully edited and apt, and do not detract from the 
general character of the work. The author refers from 
time to time to material to be found in periodicals, but 
these references appear meagre in view of the wealth 
of material which is now available in the legal and 
social science reviews. 

In dealing with the doctrine of judicial review of 
legislation, in his first chapter, the author does not give 
us the background for Marbury v. Madison to be found 
in the decisions of State and lower federal courts. One 
may also question the sweeping statement that in nearly 
all other countries which possess written constitutions 
the legislatures determine the extent of their constitu- 
tional powers without judicial interference. This is 
not true in the British Dominions, nor in Germany 
under the new constitution, nor apparently in Scan- 
dinavian countries, nor in all Latin American countries. 
(Warren’s Congress, the Supreme Court and the Con- 
stitution, p. 161; 10 Amer. Bar Assoc. Jour. 792; 21 
Amer. Pol. Sc. Rev. 113.) 

It is strange that the author, though recognizing 
that there are persons who owe allegiance to the United 
States, and to whom protection is owed by the United 
States, and yet who have not the rights of citizens 
under the Constitution, does not speak of them as na- 
tionals, nor does he use that term in discussing the 
Dred Scott case. In fact the noun “national” has not 
been discovered in the index nor in the text. 

In section 316 Mr. Willoughby says: “As we 
have already learned from our examination of the in- 
sular case of Downes v. Bidwell [182 U. S. 244], the 
Treaty-making power is, according to that decision, 
without power to incorporate into the United States 
territory acquired from a foreign power.” In fact the 
decision of that case was that cession to the United 
States did not ipso facto carry the Constitution to 
Porto Rico, in light of the treaty provision which was 
intended to prevent immediate extension of the Con- 
stitution to that island. Mr. Justice White stated the 
question before the court as follows (p. 299): 

“On the one hand, it is affirmed that, although Porto Rico 
had been ceded by the treaty with Spain to the United States, 
the cession was accompanied by such conditions as prevented 
that island from becoming an integral part of the United 
States, at least, temporarily, and until Congress had so deter- 
mined. On the other hand, it is insisted that by the fact of 
cession to the United States alone, irrespective of any condi- 
tions found in the treaty, Porto Rico became a part of the 
United States, and was incorporated into it.” 

Mr. Justice Brown (p. 279) stated the problem as 
being whether inhabitants of ceded territory could by 
the terms of the treaty of cession be kept outside the 
full protection of the Constitution, not whether they 








could by the treaty be brought immediately under its 
protection. 

One might suggest that the real effect of Bailey v. 
Drexel Furniture Co., 259 U. S. 20, in repudiating the 
doctrine of McCray v. United States, 195 U. S. 27, 
though in terms distinguishing it, is not fully appre- 
ciated. (Secs. 381 and 384). Also the author has 
failed to note that, while the Supreme Court has denied 
the right of Congress to adopt state legislation to be 
later enacted, that court did in fact uphold in ex parte 
Siebald [100 U. S. 371] the “adoption” of a state 
statute which was passed after the federal act. This 
fact seems not to have been noticed by the court, and 
is nowhere referred to in the case. 

In reading in Chapter Lxv the discussion on Free- 
dom of Speech, one is disappointed to find that the 
cases decided by the lower federal courts under the 
Sedition Law of 1798 are not examined, because the 
later decisions under the Espionage Act are thought 
to cover the subject. But the sorts of criticism of gov- 
ernment and public officers punished in the early cases, 
were not before the Supreme Court in the later cases, 
although the Espionage Act, as amended in 1918, pur- 
ported to make the same sorts of criticism punishable. 
It is believed that Mr. Justice Holmes spoke the senti- 
ment of many when he said: “I had conceived that the 
United States through many years had shown its re- 
pentance of the Sedition Act of 1798 by repaying fines 
that it imposed.” A clear line should be drawn be- 
tween words which directly incite to breach of the 
law, or which aid the enemy or which directly interfere 
with legal acts of government (considered in cases 
under the Espionage Act), and words which merely 
criticize the form of government, government acts, or 
government officials, and which are honestly made for 
the public good. This latter type of words was for- 
merly punished in England as seditious speech or libel. 
However, when the First Amendment to our Consti- 
tution was adopted the English and American public 
had long refused to conform to this doctrine of the 
common law, and juries were refusing to convict under 
it. This led to Fox’s Libel Act of 1792, after which, 
as Stephen says in his History of the Criminal Law 
of England (Vol. II, p. 359): “In a word, nothing 
short of direct incitement to violence is seditious libel.” 
Certainly it is fair to believe that as great freedom was 
intended to be guaranteed under the First Amendment 
adopted in 1791, in conformity to the public opinion 
of the day, as was formally won in England a year 
later under Fox’s Libel Act. Yet Mr. Willoughby 
would persuade us that all of the provisions of the 
Espionage Act, and one judges also of the Sedition 
Law of 1798, would be held constitutional, at least in 
time of war. 

It is the reviewer’s privilege to express his dis- 
agreement with matter found in the work under dis- 
cussion, and to point out with such learning as he may 
muster the errors of the author. In this case it is, 
however, his pleasure also to express appreciation of 
the general excellence and usefulness of Mr. Willough- 
by’s treatise, and the belief that many will be per- 
suaded to stretch their shelves and their purses to in- 
clude this new edition in their libraries. 

Cuarces K. BurpIck. 
Cornell Law School. 


Railroad Regulation Since 1920, by D. Philip 
Locklin. Chicago and New York: A. W. Shaw Co. 
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the preface defines 





It is the purpose of book to describe fly the impor- 
evelopments railway regulation that have 
irred in the United States since 1920 ‘he book deals, there- 
in large measure th the provisions of the Transporta 
Act of 1920, an th the interpretation and administra 


f that Act.” 
The autho ps his plan for disclosing the 
iin provisions of the “Transportation Act of 1920” 
1 twelve brief chapters. He assumes that the reader 
s familiar with what transpired before 1920. He also 
voids any discussion of railway economics such as 
heory of railway rates. The chapter headings are 
sufficiently informing to reveal the general character 
the book: Post-W Financial Aid; Rate Regula- 
tion Under the Act of 1920: The General Level of 
Rates; Rate Regulat Under the Act of 1920: Mis- 
ellaneous: The Hoch-Smith Resolution ; Regulation of 
Service; Intercorpor Relations; Financial Regula- 
n: The Settlement of Labor Disputes; Railroad 
Accounting; Some Important 


aluation; Depreci 
Rate Controversies 

Professor Loc klit 
todo. In clear and re 


s done well what he set himself 
lable English he presents to the 


reader the main provisions of the “Act to Regulate 
Commerce” as amended in 1920 and he outlines the 
levelopments under that law and its subsequent amend- 
ments down to 1927. If one does not find a careful 
and studied appraisal of the Commission’s activities in 


such matters as rate regulation, valuation or consolida- 
tion, or if one does not find a judicial estimate of the 
economic consequences flowing from the decision of 
the Labor Board. one must recall that the author has 
not in this book set himself to such task. Certainly he 
is not to be criticized for adhering to his purpose, 
rather he is to be commended for staying within the 
limits he imposed upon himself 

This is a book which every lawyer will find it to 
his advantage to read Moreover, he will find the 
reading pleasant as well as instructive. 

W. M. W. SpLawn. 

American Universitv, Washington, D. C 


Chicago: The History of Its Reputation, by Lloyd 
Lewis and Henry Justin Smith, 1929. New York: 
Harcourt, Brace & Co. Pp. 508.—It is not the history 
of Chicago’s reputation that is here treated, but what 
Chicago has done to deserve the reputation it has, and 
what it has done to deserve a better reputation. Of 
the two authors, Mr. Lewis carries the story down to 
the World’s Fair The geological basis of Chicago’s 
commanding position is sketched in a page and a half. 
The French move across the stage; we see the rise and 
fall of Fort Dearborn; the return of the white men; 
the unfolding of business and industry; the pushing 
back of Saint Louis into second place; ups and downs, 
booms and panics; the Illinois and Michigan canal ; the 
coming of the railroads; the civil war and the fire; the 
emergence of labor as a great power; the Haymarket 
riot. 

On the first government boat that came after the 
Fort Dearborn massacre were the father and grand- 
father of Whistler the artist. In 1833 Stephen A. 
Douglas wanted the Calumet River made into a great 
harbor, despairing (as LaSalle had despaired) of the 
sand-bar at the mouth of the Chicago river; but a 
young army engineer who had looked over the ground 
persuaded Congress that the sand-bar could be re- 
Joe Jefferson 


moved: his name was Jefferson Davis 








came to Chicago in 1838, vii the Erie Canal and the 
Great Lakes. Allan Pinkerton, a Scotch revolution- 
ary, came in 1842, a refugee of the ultra-democratic 
Chartist movement ; he organized a detective agency in 
1850, chiefly to help operate the Underground Rail- 
road. In the next generation the Pinkertons from the 
defence of personal rights went over to the defence of 
property. Charles Dudley Warner was practising law 
in Chicago in 1860. Chicago people in 1870 were indig- 
nantly denouncing a suburb called Cicero as “the wick- 
edest spot in Cook county.” In 1873 Joseph Medill, 
publisher of the Chicago Tribune, and at that time 
mayor of Chicago, closed the saloons on Sunday. The 
next time this was done was in 1915, by Mayor 
Thompson 

Honoré Joseph Jaxon was born in 1861, part Indian 
He graduated from the University of Toronto, but 
was mixed up in the futile rising led by his idol, the 
French-Canadian half-breed, Louis Riel, in the Cana- 
dian Northwest in 1885. Jaxon was captured, but es 
caped to this country, where he lectured on the Riel 
rebellion. He came to Chicago in 1886. The carpen- 
ters of the city, to the number of six thousand, were 
on strike that spring, for an eight-hour day. Jaxon 
called for dependable, fearless men as volunteers, and 
said to them, “Go to the strike-breakers and ask them 
to quit for the brotherhood of man.” This didn’t 
work, and he handed out wagon-spokes and clubs, and 
sent north side men to the west side, and so forth, so 
that friends might not fight each other. The results 
were satisfactory, and the eight-hour day was much 
advanced. The remainder of the story, quoted from 
the book, will give a fair taste of Mr. Lewis’ style: 

“For himself, Jaxon seems to have asked nothing, 
not even power in the unions. He, who had given 
workingmen a practical campaign of action that was 
far more effective, if lawless, than any proposed by the 
fantastic anarchists, resumed his work of pacifism. In 
the autumn of 1886, with Lyman J. Gage, he addressed 
the city’s leading business men in the president’s room 
of the First National Bank, outlining a plan for the 
Civic Federation, a non-partisan, altruistic body which 
might, as he saw it, bring justice and sense into city 
affairs. 

“*We must eliminate the unscrupulous rich and 
the purchasable poor,’ he said. 

“Vainly he tried to organize the bond-salesmen of 
LaSalle Street, the fish-venders of Maxwell Street, the 
life-insurance men and rug-peddlers all into one com- 
mon body, the Solicitors’ and Canvassers’ Union. 

“Concentration of wealth in downtown Chicago 
would be the ruin of the people rich and poor, he 
thought. Brooding over this in his home above a 
pickle-factory on Lake Street west of Halsted, he began 
tinkering with alchemy, hoping to make gold cheaply 
and thus secure funds with which to build a tremen- 
dous canal around Chicago, so that ships could dis- 
charge their cargoes at dozens of points, each of which 
would become a city. 

“*T’ll make the grass grow in the Loop some day,’ 
he kept saying, through the 1890s and early 1900s. 

“In his Prince Albert coat and with a vocabulary 
that was scholarly, Jaxon used to call upon labor 
editors of Chicago newspapers with propaganda aimed 
at bettering the city and its people in many differing 
ways. 

“At such times he would lapse curiously into lan- 
guage that was a gentle mixture of Indian simplicity 
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and Quaker plainness, saying to editors, ‘The Great 
Spirit tells me thee will print this.’ 

“Eventually he disappeared and the city forgot 
him, but the organized ‘slugging’ which he, who wanted 
to be a pacifist, had reluctantly introduced to gain the 
eight-hour day, remained, ironically, as his contribution 
to Chicago.” 

This, in my opinion, is very well done, and both 
sections of the book, in general, are on this level. 

The picture we retain from this first section is of 
a city where products of the soil pour in, through dust 
or mud at first, and supplies for the country far around 
—the whole Northwest—pour out,—every day a great, 
busy, eager, happy, roaring, colorful market day. 

The remainder of the book, about two-thirds in 
quantity, is by Henry Justin Smith, managing editor 
of The Chicago Daily News. It begins with the 
World’s Fair. Those of us who know the Fair only 
from reading newspaper accounts at the time or seeing 
Show-Boat will receive a new impression of the tre- 
mendous importance and influence of this exhibition in 
all reaches of human life. The book will recall many 
things we have forgotten, or at least do not think about 
very much—Stead’s book, /f Christ Came to Chicago; 
Dwight Moody, coming to sell shoes and staying to 
preach repentance before it is too late; Yerkes and 
boodle; Frances Willard as dean of women at North- 
western, before entering on her temperance apostolate ; 
the Cronin murder ; Captain Streeter; the Carter Har- 
risons, father and son (both treated in friendly 
fashion) ; the Iroquois Theater disaster. Two young 
men named Spoor and Ahmet (S. and A.,—Essanay) 
began making moving pictures in 1895, and were the 
first to bring out Charlie Chaplin, Gloria Swanson, 
Wallace Beery, and others. When Paris learned by 
cable of the famous injunction against Richard Mans- 
field’s production of Cyrano de Bergerac, claiming 
piracy from S. E. Gross, Sarah Bernhardt remarked, 
“Tt must be the first of April in Chicago.” “The actor 
Coquelin [who had created the part of Cyrano in 1897] 
was in bed at that morning hour when the news was 
read to him. He spilled his coffee on his pillow, 
leaped up, careered about the room, bursting with 
laughter, and at length cried out, ‘Certainly this is a 
gay world.’” 

Let us next look at the Municipal Voters League, 
the Chicago Plan, parks and boulevards, the drainage 
canal, the universities, the Thomas Orchestra, the re- 
covery of the shore of Lake Michigan, the mixture of 
races, the stockyards, Judge Landis, traction, business 
bigger than ever and banks richer, the city’s new and 
impressive sky-line. The author is good on Mayor 
Thompson and his friends. Fred Lundin was in Con- 
gress during Lorimer’s short stay at the capital, trying 
to be seated as senator. The two were old friends, 
and both were religiously inclined; they roomed to- 
gether in Washington at the Y. M. C. A. The growth 
of the city is well treated. The negro question is dis- 
cussed. The courts are not so well done. Almost of 
necessity there is a lurid, but no doubt substantially 
true, account of gang warfare. Politics has increasing 
attention, but this is Professor Merriam’s field, in his 
new book, also called Chicago, but with a different 
sub-title. 

The book throughout is of absorbing interest, but 
rather sensational in tone. Stevenson told us about the 
little pictures for children, displayed in shop windows, 
“a penny plain and twopence colored.” Nowadays 
everybody wants his pictures colored and is willing to 


pay for them, and authors and publishers of biogra- 
phies and histories produce only that kind. The whole 
book is pre-eminent for its courage, frankness, and en- 
tire fairness. The follies and misdeeds of “the rich, 
the wise, and the good” are set forth, with the crimes 
of labor thugs. The humble foreign-born owners 
small lots along Twelfth Street were more generous 
their co-operation with the public authorities who were 
planning to widen the street than were the leading citi- 
zens who by their extreme demands delayed the widen 
ing of Michigan Avenue. Dean O’Banion was em- 
ployed as a slugger by a great newspaper in a private 
“circulation war.” Extracts are given from speeches 
of Senator Deneen and Attorney-General Carlstrom 
urging Republicans to vote for Thompson, for the good 
of the party. The religious element in the mayoralty 
election of 1927 is treated boldly. The portrait of 
Samuel Insull is well done, though there is nothing on 
this subject quite as deadly as Merriam’s two sen- 
tences: “An Englishman this with English accent and 
manner, combined with the aggressiveness and decisive- 
ness sometimes attributed to an American promoter 
But he did not bring with him English political stand- 
ards or methods; adapting himself he would say to the 
new environment.” Mayor Dever is praised. Frank 
J. Loesch, another lawyer, has the unusual distinction 
of having become a classic in his own life-time. 

There is a significant unevenness in the naming of 
leading characters. The two Everleigh sisters and 
their resort are separately indexed,—three entries, with 
others of this ancient profession, but the names of 
David Swing, George Howland, and Edwin G. Cooley 
do not appear in the book. Who cares? The names 
we are proud of are commonly (not always) grouped 
in a dry catalogue of a page or two of the book; to put 
the matter in a nutshell, the book is a long series of 
front pages of newspapers, and we know what gets on 
the front page, and if we are honest with ourselves we 
also know what we read first. The book is a highly 
colored picture of life and you will read it as you 
would a novel. All through you are conscious of the 
spirit of Chicago, unconquered and unconquerable, 
ever fighting on. 

The epic of Chicago remains to be written—per- 
haps it will be a poem, or perhaps (to borrow from 
John Richard Green) it will be A Short History of the 
People of Chicago. 


CHARLES P. MEGAN. 





U. S. Has Highest Percentage of Doctors 


The United States has more doctors in propor- 
tion to population than any other country in the world, 
a survey of medical education just completed by the 


Bureau of Education reveals. There are 149,521 
physicians in the country, or 126.59 to every 100,000 
population. 


However, in proportion to the area of our 
country, the number of doctors is not so great. 
Eighteen other countries have more doctors to ev- 
ery 100 square miles than has the United States. 
The District of Columbia leads the states in the 
number of physicians, both in proportion to popu- 
lation and to area. 

The number of students enrolled in medical 
schools has increased during the past two years 
from 18,840 in 1926 to 20,545 in 1928 
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The Government of Porto Rico, by Helene 
L. Cox; Early Diplomatic Relations of the United States and 
Chile, by Charles Pergler. 


by Henry P. (¢ 


University of Cincinnati Law Review, November (Cincin- 
nati, Ohio)—Living Testamentary Dispositions and the Haw- 


ins Case, by Frank S. Rowley; Ohio Theory of a Mortgage, 
by Charles C. White; Some Phases of Deduction for Depre- 
ciation Under Long Term Leases, by Thomas C. Lavery. 

Law Notes, November (Northport, N. Y.)—Right of Gov- 
ernment to Bribes Paid Public Officers, by Minor Bronaugh; 
Incompetency of a Witness on Account of Religious Belief, by 
Andrew C. McIntosh 

Yale Law Journal, November (New Haven, Conn.)—The 
Case Method in Canada and the Possibilities of Its Adaption 
to the Civil Law, by Edouard Lambert and Max J. Wasser- 
man; False and Misleading Advertising, by Milton Handler; 
Measure of Damages in International Law, by Clyde Eagleton; 
English Appellate Procedure, by Samuel O. Clark, Jr. 

Yale Law Journal, December (New Haven, Conn.)—Con- 
fiscatory Rates and Modern Finances, by Judius Henry Cohen; 
Insulation from Liability Through Subsidiary Corporations, 
by William O. Douglas and Carrol M. Shanks; Experiments 
in the Legal Control of Sex Expression, by Geoffrey May. 

California Law Review, November (Berkeley, Cal.)—Can 
There Be a Sublease for the Entire Unexpired Portion of a 
Term? by W. W. Ferrier, Jr.; Guaranty and Suretyship II, 
by Max Radin; Landlord and Tenant and Severance Damages 
in Street Widening Cases, by Robert H. Dunlap and Donald 
M. Keith. 

West Virginia Law Quarterly, December (Charleston, W. 
Va.)—Report to the Committee on Judicial Administration 
and Legal Reform of the West Virginia Bar Association Con- 
taining Suggestions Concerning Pleading and Practice in West 
Virginia, by Thurman W. Arnold, James W. Simonton, Harold 
C. Havighurst; Methods of Legal Reform, by Charles E. 
Clark; Comments on Proposed Changes in Procedure in West 
Virginia, by Edson R. Sunderland. 

Cornell Law Quarterly, December (Ithaca, N. Y.)—The 
Permanent Problems of the Law, by Max Radin; Officiousness, 
by Edward W. Hope; A World Law Bureau, by Charles W. 
Atwater; Modern Tendencies in Habitual Criminal Legislation, 
by J. A. Royce McCuaig. 

Journal of Criminal Law and Criminology, November 
(Chicago )—Impressions of an American Voyage by a Polish 
Criminalist, by J. Makarewicz; Parole: Principles and Prac- 
tice, by Clair Wilcox; “Thou Shalt Not Suffer a Witch to 
Live,” by William Renwick Riddell; The Chances of Estab- 
lishing Non-Paternity by Blood-Grouping Tests, by Sanford 
B. Hooker, M. D., and William C. Boyd, A. M.; Summary 
of the Provisions of the Constitution and Statutes of the Sev- 
eral States Relating to Pardons, by Ann Neal and Beatrice 
Hager; The Relation of Jails to County and States, by Louis 
N. Robinson; The Intelligence of Delinquent Boys Committed 
to Wisconsin Industrial Schools, by Morris Gilmore Caldwell ; 
Criminality and Immigation, by Dr. Ervin Hacker; Ballistics 
Forensically Applied, by H. E. Cassidy; The Influence of the 
Bar in the Advance of Civilization, by Samuel Rubin; Possible 
Penalties for Crime, by Dorothy Jean Randall. 

Southern California Law Review, October (Los Angeles, 
Cal.)—The Plea Insanity Under the 1927 Amendments to 
the California Penal Code, by Harold Shephard; The Pressure 
of Organized Interests as a Factor in Shaping Legislation, by 
Frederick K. Beutel; Personal Injuries to Occupants of the 
Family Car, by Judson A. Crane, 

University of Pennsylvania Law Review, November ( Phil- 
adelphia, Pa.)—Property Which Cannot Be Reached by the 
Power of Eminent Domain for.a Public Use or Purpose, by 
Milton Colvin; Covenants Running with Land in New Jersey, 
by Albert S. Bolles; Statute of Frauds and Part Perform- 
ance, by Roy Moreland. 

University of Pennsylvania, December (Philadelphia)— 
Property Which Cannot Be Reached by the Power of Eminent 
Doman for a Public Use or Purpose, by Milton Colvin; The 
Jurisidction of the Federal Courts Based on Diversity of Citi- 
zenship, by Robert C. Brown; British Statutes in American 
Jurisdictions, by Frederick G. McKean, Jr. 

lowa Law Review, December (lowa City, Ia.) —The Re 
statement of the Common Law by the American Law Institute, 
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by Arthur L. Corbin; Enforceable Promises in Iowa, by O. K. 
Patton. 

Virginia Law Review, December (University, Va.)—Mod- 
ernizing the Law of Decedents’ Estates, by Herbert Barry; 
The Legal Tender Cases—A Drama of American Legal and 
Financial History, by Joseph M. Cormack; Consolidation of 
Railroads, by James B. McDonough. 

New York University Law Review, December (New York 
City)—The Traditional Element in Grotius’ Conception 
of International Law, by Elemer Balogh; Bank Deposits of 
Commercial Paper, by Wayne L. Townsend; Organized Crime 
as a Business and Its Bearing on the Administration of Crimi- 
nal ‘Law, by Martin Conboy ; Equitable Relief Against Nuisance, 
by William F. Walsh; Anglo-American and Continental Euro- 
pean Administrative Law, by James W. Garner; Pleading Res 
Ipsa Loquitur, by Russell D. Niles; Jurisdiction of the New 
York Courts in Divorce and Separation Actions, by Irving J. 
Levy ; Jeremy Bentham: Philosopher and Reformer, by William 
H. Alexander. 

United States Law Review, November (New York City) 
—The Duty of the States in Respect of Prohibition; Building 
Up a Law Practice, by Martin Manton; The Cradle of West- 
ern Law, by Charles Sumner Lobingier. 

Boston University Law Review, November (Boston, 
Mass.)—The “Law of the Case” in Massachusetts, by Henry 
T. Lummus; The Legal Effect of the Kellogg-Briand Treaty, 
by E, A. Harriman; An Old-Time Story, by William Renwick 
Riddell. 

Georgetown Law Journal, November (Washington, D. C.) 
—Recovery for Fright of Non-Traumatic Origin, by Lewis C. 
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Cassidy ; The Origin of Equity, by Charles A. Keigwin; Th. 
Nature of Equitable Rights and Equitable Title, by Williar 
F. Walsh. 


Minnesota Law Journal, December (Minneapolis, Minn.) 


An Introduction to Wills and Administration, by Percy Bord- 


well; The Unity of the Parol Evidence Rule, by John S. Stra 
horn, Jr. 

Kentucky Law Journal, November (Lexington, Ky.)- 
New Judicial Approach to Due Process and Price Fixing, by 


Maurice H. Merrill; A Critical Comment on the Privilege 


Against Self-crimination, by Gabriel Wartels and Basil H. Pol 
litt; Equity as a Concept of International Law, by Lester 
3ernhardt Orfield. 

* Alabama Law Journal, November (University, Ala.)—His 
tory of Common Law Pleading as Evidence of the Growth of 
Individual Liberty and Power of the Courts, by William Hem 
inway ; Statutory Requirements as to Briefs in Alabama Appel 
late Courts, by W. B. Harrison. 

American Journal of International Law, October (Wash 
ington, D. C.)—Political Reasons Making Undesirable an In 
ternational Agreement as to Freedom of the Seas, by Willian 
Ledyard Rodgers; Interpretation of Treaties, by Alexander P 
Fachiri; The Election of Canada to the League of Nations 
Council in 1927, by Frederic H. Soward; The Former Foreign 
Settlements in Korea, by Harold J. Noble; Attachment to the 
Principles of the Constitution as Judicially Construed in Cer 
tain Naturalization Cases in the United States, by Henry B. 
Hazard. 


OF THE STATES 


Every Year Sees the Federal Government Encroaching More and More on Power of the 
States—Eighteenth and Nineteenth Amendments—An Important Step toward 
the Overthrow of State Sovereignty Which Has Received Little Attention— 
The Strange Case of Florida vs. Mellon—Demands for Further 


Encroachment—Senate’s 


Contribution to Process 


By Epwarp A. HARRIMAN 
Member of the Washington, D. C., Bar 


T IS not sentimental enthusiasm which makes 
[experienced lawyers regard the United States’ 

Constitution as the most wonderful instrument of 
government in all history. On the contrary, it is 
a keen appreciation of the difficulties with which 
the framers of that Constitution had to contend, 
and of the success with which they met those diffi- 
culties in the drafting of a legal document that 
arouses the enthusiastic admiration of the legal pro- 
fession. The fundamental problem before these 
men was to secure the consent of thirteen sovereign 
States to the relinquishment of a portion of their 
sovereignty for the purpose of internal union and 
of defense against foreign aggression. To accom- 
plish this result it was necessary to draw a very 
nice dividing line between the powers of the States 
and the powers of the Federal Government. That 
that line was drawn with the utmost nicety is best 
shown by the fact that the Constitution, with few 
amendments, has survived four foreign wars and 
one civil war, in a period of 139 years. More than 
that, it has survived the progress of transportation 
and communication from horseback and stage- 


coach to steamboat, railroad, telegraph, telephone, 
radio and aviation, these inventions involving a 
greater change in human conditions than had taken 
place in all history prior to 1789. 

Now, until the latter part of the nineteenth 
century the method of reasoning in regard to polit- 
ical affairs was generally of an @ priori character. 
There were different schools of political thought, 
but all of these schools started with principles laid 
down by Plato, Aristotle, Moses, Grotius, J. J. 
Rousseau or other writers. The framers of our 
Constitution were quite exceptional in relying on 
human experience rather than on any system of 
philosophy in dealing with the political situation. 
It was only when the theory of evolution as applied 
to biology achieved general scientific, if not polit- 
ical, acceptance that it became obvious that human 
society must be studied from an evolutionary 
standpoint. It is, of course, much easier to treat 
all political problems from a static rather than 
from a dynamic point of view, and such method 
of treatment, therefore, still survives in political 
reasoning. Nowhere is this ancient method more 


































pular than in international law, where the rea- 
ing of many writers is still theological rather 
in biological acter. The fact that na- 
s are living sms, subject, like all other 
: ing Organisms » laws of birth, growth and 
ith, must be obv to any student of history. 
ll statesmen recog e this fact, yet most theories 
, international | pI ed upon the assumption 
a it nations have come as permanent and un- 
; ingeable as Some of the old Greek 
hilosophers knew better, and the Greek maxim 
verything flov wed their recognition that 
e one thing et« he u erse is change 
The most devoted lover of our Constitution, 
pel erefore, must recognize the fact that it is subject 
» change. Now, iny body certain changes are 
: ssible without 12 the general character 
that body, er changes may go so far 
to substitute a body for the old. Thus, in 
he case of our own Constitution there has been a 
eig ymplete change in the nature of the electoral col- 
ege without any legislative action whatever. This 
hange alters tl thod of the election of the 
President and Vice-President materially, but it does 
yt alter the he Federal. Government it- 
elf. On the other hand, a change in the Consti- 
tution by which t Federal Government should 
become supreme in all matters would entirely alter 
the nature of our Republic as it has existed since 
1789. No one cating such a change, but 
political changes may take place suddenly by rev- 
lution, or gradua by evolution. It is submitted 
that although the sun has not yet set on State 
sovereignty in the United States, the twilight of 
1e the States has begut The most startling example 
f radical change | political evolution is that of 
the evolution of tl Empire into the Brit- 
ish Commonwealth For over three cen- 
turies Englishmen h: going all over the 
world, travelling, exploring and founding English 
settlements. Between the desire of the English 


at home to retair ntrol of the English abroad and 
the desire of the English abroad to maintain their 
own freedom, there has been a constant struggle. 
In 1776 that struggle on the of the thirteen 


American colonies resulted in the revolution which 


part 


gave birth to the United States of America. At 
1e, some date in this century which it is difficult to 
a fix with any certainty, that struggle resulted in the 
en transformation of the former British Empire into 

the present British Commonwealth of Nations, of 
th which the present British Empire, so called, is but 
it- a single member 
rr. From 1861 to 1865 the Southern States fought 
it, unsuccessfully to throw off all control by the Fed- 
id eral Government. At the present day every year 
J. sees the Federal Government encroaching more 
iT and more upon the powers of the States. To some 
yn of these encroachments the States have willingly 
of consented. The abolition of the “sacred institu- 
n. tion” of slavery, protected by the original Consti- 
d tution, was brought about by the Thirteenth 
t- Amendment. The right of the State to restrict the 
n exercise of suffrage by male adult citizens, except 
Vy for crime, was theoretically, if only theoretically, 
it abolished by the Fourteenth and Fifteenth Amend- 
n ments. The right of the States to regulate the 
d liquor traffic except by prohibitory laws was taken 
il away bv the Eighteenth Amendment. The same 


e amendment, by a decision of the Supreme Court 
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in National Prohibition Cases, 253 U. S. 350, was 
held to deprive the States of the right to permit 
their inhabitants to purchase non-intoxicating bev- 
erages, the sale of which was prohibited by act of 
Congress for the purpose of enforcing the policy 


of prohibition. The same amendment was held by 
the decision of the same Court in Everard’s Brew- 
eries v. Day, 265 U. S. 545, 558, to take away the 
right of the States to permit physicians to prescribe 
intoxicating liquors in accordance with the laws of 
the State. The Nineteenth Amendment deprives 
the States of their right to restrict suffrage on ac- 
count of sex. 

The progress of the movement toward com- 
plete Federal supremacy has not been entirely uni- 
form. Sometimes such progress receives at least 
a temporary check. The matter of child labor 
legislation shows an interesting contest between 
the centripetal and the centrifugal force in our 
government. There is probably not a single man 
who signed the Constitution who dreamed that 
Congress would ever regulate the employment of 
children in the States. The evils of child labor are 
such that reformers in different States have from 
time to time secured laws for the prevention of 
such evils by the prohibition of child labor. Those 
States where such legislation was most radical felt 
a natural grievance against the States where stand- 
ards seemed to them inferior, partly on humani- 
tarian grounds, and partly on account of the eco- 
nomic jealousy that always exists between a State 
with high standards of labor and a State with 
lower standards. Demands, therefore, were made 
upon Congress for the enactment of a Federal law 
dealing with the subject. As Congress apparently 
had no express power to deal with the matter, it 
was necessary to proceed indirectly. I use the 
term “apparently” because the power of Congress 
to raise and support armies has not yet been con- 
strued as including the power to make provision 
that the raw material for those armies shall be ade- 
quate. Resort, therefore, was had by Congress to 
the interstate commerce power to support this 
legislation, and the shipment of goods in interstate 
commerce made in a factory in which, within thirty 
days prior to their removal therefrom, children 
under a certain age were permitted to work, or 
children of other ages were permitted to work ex- 
cept within limited hours, was forbidden. In the 
case of Hammer v. Daagenhart, 247 U. S. 251, the 
Supreme Court held this act unconstitutional in a 
five to four decision. The Court there laid down 
the rule that: 

“The power to regulate interstate commerce was not in- 
tended as a means of enabling Congress to equalize the eco- 
nomic conditions in the States for the prevention of unfair 
competition among them, by forbidding the interstate trans- 
portation of goods made under conditions which Congress 
deems productive of unfairness. 

“It was not intended as an authority to Congress to con- 
trol the States in the exercise of their police power over local 
trade and manufacture, always existing and expressly reserved 
to them by the Tenth Amendment.” 

This decision was in 1918. In 1919 Congress under- 
tonk to deal with the child labor situation by pass- 
ing an act entitled, “Tax on employment of child 
labor,” providing for an excise tax of ten per cent 
of the net profits on certain establishments named 
therein in which child labor was permitted beyond 
the limits named in the law. The Court held that 
“the case before us cannot be distinguished from 
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Hammer v. Dagenhart, 247 U. S., 251,” one judge 
dissenting ; Child Labor Tax Case, 259 U. S. 20. 

The result of these decisions denying to Con- 
gress the power to control child labor in the States 
led to the submission of the constitutional amend- 
ment giving Congress that power. This amend- 
ment has not been ratified, and its ratification 
seems uncertain. Political movements are apt to 
go in waves, and the movement in favor of Federal 
control of matters formerly within the police power 
of the States reached a peak with the adoption of 
the Eighteenth Amendment. The chief cause of 
the opposition to the Child Labor Amendment is 
unquestionably the reaction against the extension 
of Federal police control secured by the Eighteenth 
Amendment. The Eighteenth Amendment itself 
has been described by a high authority as “a noble 
experiment,” but the amendment is apparently as 
permanent as any other amendment of the Consti- 
tution. The Government of Russia used to be de- 
scribed as despotism tempered by assassination. 
The present condition of the liquor traffic in the 
United States might well be described as prohibi- 
tion tempered by bootlegging, a condition not en- 
tirely satisfactory to anybody, but obviously satis- 
factory to more people than any other plan which 
has yet been presented. The efficiency of any cen- 
tralized police power is necessarily influenced by 
local sentiment. Whether such centralized power 
can be made sufficiently strong to overcome local 
resistance, remains to be seen. Hitherto neither 
the Fourteenth, the Fifteenth, nor the Eighteenth 
Amendments have been successfully enforced 
against powerful local opposition. 

The Republican Campaign Text-Book of 1928, 
issued by the Republican National Committee, con- 
tains the following statements, on page 365: 

“The Republican Party was the champion in Congress of 
legislation looking to the elimination or rigid reduction and 
control of child labor. Republicans introduced every child 
labor bill presented to Congress and led the fight in support 
of such legislation, while the opposition to child labor legis- 
lation came from the Democratic party.” 

“The first federal child labor law passed by Congress be- 
came a law in 1916 in the face of Democratic opposition. It 
was reported favorably out of committee to the House of 
Representatives by unanimous Republican backing, while a 
minority report opposing it was filed by Democrats. It passed 
the House with 98 per cent of the Republicans voting for it.” 

With the accuracy or the merits of the claim 
made by the Republican National Committee we 
are not concerned. The really interesting thing 
about these statements is this; that the party in 
power appealed for votes upon the ground that 
it had been responsible for the enactment of an 
unconstitutional ‘statute. The members of Con- 
gress who voted for this statute had sworn to sup- 
port the Constitution of the United States. The 
statute which they passed was unconstitutional, 
and yet for this act the Republican management 
claimed credit, and on this record appealed for 
votes with a reasonable expectation of securing 
such votes. In Athens a man who secured the pas- 
sage of an unconstitutional law was put to death. 
In the United States a man who votes for an un- 
constitutional statute for which there is a popular 
demand may acquire political merit—a contrast 
which simply shows the different views taken by 
the Athenians and the Americans of their respec- 
tive constitutions. 

What is perhaps the most important movement 
for the final overthrow of State sovereignty, has 








received surprisingly little attention. The power 
to tax is the power to destroy. This fact was 
recognized by the framers of the Constitution, and 
there was great opposition to giving the Federal 
Government any power of taxation for fear that 
such power might be used to destroy the independ- 
ence of the States. It was obvious, however, that 
no government could exist without the power of 
taxation. In order to secure the financial independ- 
ence of the Federal Government and at the same 
time to preserve the independence of the States, 
certain provisions were inserted in the Constitution, 
which for 135 years worked satisfactorily to secure 
both of these results. These provisions were as 
follows: 

“Representatives and direct Taxes shall be apportioned 
among the several States which may be included within this 
Union, according to their respective numbers, which shall be 
determined by adding to the whole number of free persons, 
including those bound to service for a term of years, and ex- 
cluding Indians not taxed, three-fifths of all other persons, 
The actual enumeration shall be made within three years after 
the first meeting of the Congress of the United States, and 
within every subsequent term of ten years, in such manner as 
they shall by law direct—Article I, Section 2. 

“The Congress shall have power to lay and collect taxes, 
duties, “imports and excises, to pay the debts and provide for 
the common defence and general welfare of the United States; 
but all duties, imposts and excises shall be uniform through- 
out the United States.” ; : 

“No capitation, or other direct, tax shall be laid, unless 
in proportion to the census or enumeration hereinbefore di- 
rected to be taken. ; 

“No tax or duty shall be laid on articles exported from 
any State. 

“No preference shall be given by any regulation of com- 
merce or revenue to the ports of one State over those of 
another; nor shall vessels bound to, or from, one State, be 
obliged to enter, clear, or pay duties in another.”—Article I, 
Section 8. 

The fear of discriminating taxation by a ma- 
jority of States against a minority, was very great. 
To prevent such discrimination two provisions 
were inserted in the Constitution. Direct taxes 
were required to be apportioned according to the 
census, in the same manner as representatives. In- 
direct taxes, that is, “duties, imports and excises,’ 
were required to be uniform throughout the United 
States. For 135 years it was universally supposed 
that these provisions were sufficient to prevent any 
discrimination in Federal taxation among the 
States. In 1924, however, a device was evolved 
having for its object the control of State taxation 
by Congress. The device was a simple one, but its 
constitutionality has not yet been decided by the 
United States Supreme Court. The simple device 
is this: Levy a Federal tax with the proviso that 
if in any particular State the State shall adopt a 
similar tax, a certain credit shall be given to the 
taxpayer on its Federal tax having reference to the 
amount of the State tax so paid. The device so 
far has been applied to only one particular excise 
tax, the Federal estate tax. In the Revenue Act 
of 1924 it was provided that a credit on the Federal 
estate tax should be given for State taxes paid 
up to 25% of the Federal tax. In the Revenue Act 
of 1926 this credit was increased to 80% of the 
Federal tax. The origin of the 25% credit in the 
Act of 1924 is rather obscure, but the avowed pur- 
pose of the 80% credit in the Act of 1926 was to 
control State systems of inheritance taxation. It 
was proposed at one time to give 100% credit for 
State taxes so paid on the Federal estate tax. It 
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is feared, now eve 


iat this might be unconsti- 
tional, and the cr« 


vas therefore fixed at 80%. 
This legislation the result of two political 
tives; first, the to prevent Florida from 
ittracting wealthy residents from other States, 





nd, second, to prevent large estates from reaping 
ny benefit in the matter of taxation through the 
lection by the de t of a favorable domicile. 
rida had adopt nstitutional amendment 
yhibiting the lev y inheritance tax. The 
ect of this amet t was to induce rich peo- 
to establish a lomicile in Florida, where 
many of the | Members 
Congress fro! r States showed great jeal- 
isy of this rida to attract rich people. 
ther members ted to any State system of 
ixation whicl permit large estates to es- 
ipe any State inheritance: Che Revenue Act 
1926 was ther é lopted, providing for a 
redit on the estate tax of similar State 
xes paid, uy unt of 80% of the Federal 
tax Whereas tl Constitution provided that du 
ties, excises and imposts should be uniform 
throughout the I States, there referring, as 
ad always been pposed, to the Federal excise 
taxes, the object this legislation was to make 
1e sum of the | ind State ex taxes on an 
state uniiorm ft! shout the United States. As 
he result of tl pislatior e€ man dies in 
Florida and anotl Georgia, é: leaving an 
state of the sa yuunt, and the Federal estate 
tax in each cas ipparently be $10,000, the 
full amount of $10,000 collected | the Federal 
Treasury from tl rida estate vhereas from 
the similar estate Georgia the Federal Treasury} 
takes only $2. 000 1use the State Georgia 
amounts to $8,000. The result of this legislation is 
that with two estat exactly the same in amount 
und character, th nited States takes five times 


as much in taxé the estate in Florida as it 
takes from the estat 
, 


The State 


in Georgia. 


ida filed a motion in the 


United States Supt e Court for leave to file a bill 
against the Secreta: f the Treasury and the Col- 
lector of Internal Revenue to enjoin the collection 
of the Federal estate tax of 1926. Upon a rule to 
show cause wl bill should not be filed, the 
only objections 1 1 by the Solicit General in 
his brief and argu t were that the Court had no 


jurisdiction of tl AS¢ [The Court refused to al- 





low the bill to be filed, sustaining the objections of 
the Solicitor Genet rida Vellon, 273 U.S 
1°? 

The opinion in this case by Justice Sutherland 
contains the fol ng statement 

Che tent federal tax not uniform because 
ther states in t e taxes while Florida does not, 
s without merit. | raot accommodate its legislation 
to the conflicting or milar laws of the several states nor 
control the $ € in the various 
states which nec t rk unlike resu from the en- 
forcement of the sa x All that the Constitution (Art. I, 
§ 8, el. 1) re that the law shall be uniform in the 
sense that by its | ns the rule of liability shall be the 
same in all part the United States.” (p. 17.) 

Inasmucl the pleadings and arg - e 4] 

nasmuc jeadings and argument or the 
Solicitor General raised only the question of the juris- 
diction of the Court, and as the Court held that it had 
no jurisdiction to hear the case, the statement of Jus- 
tice Sutherland above quoted, is necessarily obiter dic- 


tum. In the case of Rouse, Executor vs. The United 
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States, Court of Claims, decided in 1928, that Court 
treated the opinion of Justice Sutherland as a decision 
on the point involved. The claimant filed a petition 
for certiorari in the Supreme Court of the United 
States, and the States of Florida, Connecticut, Mary- 
land and Rhode Island filed briefs, through counsel, 
as amaci curiae, requesting the Court to grant the cer- 
tiorart. The Court, however, at the October term, 
1928, denied the petition. 

In an article by Arthur W. Machen, Jr., in the 
Cornell Law Quarterly, Vol. 13, April, 1928, re- 
printed in Senate Document No. 102, 70th Con- 
gress, first session, Mr. Machen discusses what he 
calls “The Strange Case of Florida v. Mellon.” Mr. 
Machen very justly says: “li Congress can by a 
cunning device dictate to the States what taxes 
they shall levy for local purposes—then they are 
no longer States, but satrapies.” It is pertectly 
apparent, whatever may be said of the Revenue 
Act of 1924, that the estate tax in the Revenue Act 
of 1926, was levied for the purpose of forcing State 
legislatures to levy taxes on estates equal to at 
least 80% of the Federal tax. A survey of State 
legislation since that date shows that this purpose 
has been largely accomplished. A few States, like 
Florida and Connecticut, still hold out against Fed- 
eral control of their State taxing systems. How 
long they can continue to resist Federal pressure is 
quite uncertain. The result is, that from a large 
estate subject to the tax the Federal Treasury takes 
five times as much from an estate in Florida as 
from a similar estate in Georgia, New York, and 
most other States. The States which yield to the 
Federal pressure secure for their own benefit, by 
way of taxes, an amount equal to 80% of the Fed- 
eral tax, without imposing any greater burden 
upon the taxpayer. Such a penalty on the recalci- 
trant, or such a reward to the submissive States, 
in whichever light the legislation be regarded, is 
obviously too great to be resisted. So far this 
method of discriminating taxation has been applied 
by Congress simply for the purpose of forcing the 
levy of State inheritance taxes. Obviously, how- 
ever, if such discrimination does not violate the 
constitutional provision for the uniformity of du- 
ties, excises and imposts, the same discrimination 
may be extended to other taxes, such as income tax, 
tobacco tax, etc. It is almost axiomatic that if 
Congress has any power to do a certain thing, that 
power will be exercised. If, then, Congress has 
power to control State systems of taxation by the in- 
genious device of credits or rebates, that power will 
ultimately be exercised to the full. That such power 
existed was never suspected by anyone until a few 
years ago, and it is still open to anyone to inquire 
whether that power has been acquired—or to speak 
technically, discovered,—by the action of the Court in 
Florida v. Mellon, and Rouse, Executor, v. The United 
States. 

One of the causes of the turning of the States to 
their own destruction has been the desire of the poorer 
States to secure the pecuniary aid of the richer States 
by means of Federal legislation. Good roads, for exam- 
ple, are highly desirable. States which feel that they 
need better roads than they are willing to pay for nat- 
urally turn to their representatives in Congress and 
ask for a subsidy from the Federal Treasury. This 
subsidy must necessarily come from the taxes levied 
by the Federal Government, and in so far as the taxes 
levied on the people of any State by the Federal Gov- 
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ernment for the construction or maintenance of good 
roads are less than the amount spent by the federal 
Government in that State on such roads, that particular 
State profits, and secures good roads which it would 
otherwise be unwilling to pay for. in some cases it is 
hard to tell whether the demand for legislation comes 
from a desire of some States to profit at the expense 
of others, or whether such demand springs from a 
desire for some supposed reform which seems to the 
reformers to come too slowly by the process of State 
legislation. In the case of good roads legislation, the 
pecuniary motive may be the more important. In the 
case of child labor legislation, the humanitarian motive 
seems the more important. In the case of legislation 
like the Shepard-Towner Maternity Act, it may be that 
both motives are present. 

As has been seen, Federal legislation has been 
steadily encroaching on the supposed province of the 
States. The demands for further encroachment, how- 
ever, are still very numerous. There are demands for 
the extension of Federal control in matters of mar- 
riage and divorce, in matters of education, in labor 
matters, and for the prohibition, not only of alcohol, 
which has already been secured by the Eighteenth 
Amendment, but also of tobacco, the consumption of 
which is still enjoyed by the unregenerate. 

How far a State is able even to prevent the actual 
violation of its laws by the Federal executive, is to-day 
an open question. In a recent decision in the case of 
Olmstead v. United States, decided June 4, 1928, and 
reported in Washington Law Reporter, Volume 56, 
page 711, the Court in a five to four decisior held that 
evidence obtained by Federal officials by tapping a 
telephone wire must be received against a defendant in 
a criminal case although the act of such officials con- 
stituted a crime under the laws of the State where it 
was committed. “Whether the State of Washington 
may prosecute and punish Federal officers violating law 
and those whose messages were intercepted may sue 
them civilly, is not before us.” It is true that this is a 
five to four decision; that it is a decision in a case 
under the prohibition law; that public sentiment in 
favor of prohibition has been powerful enough to over- 
come any sentiment in favor of States’ rights, even 
in those States which fought for four years 
to maintain the rights which they claimed against 
the Federal Government; and that the Supreme 
Court has gone to great lengths in its decisions uphold- 
ing the most drastic provisions of the prohibition law. 
The fact remains that a citizen of the State of Wash- 
ington is unable to prevent his conviction of a crime in 
a Federal Court, if the Federal officials determine to 
convict him by violating the laws of his State enacted 
for his protection. Whether as a matter of law any 
redress can be had by the State, or by the injured party, 
for the crime of such Federal officials, is left by the 
Court as an open question. It is obvious, however, 
that the whole weight of the Federal authority will be 
used to protect such officials from any personal respon- 

1. “Doubtless such a construction as I am proposing would not 
satisfy the views of extreme advocates of prohibition or of its op- 
ponents, but in my judgment it is reauired by the salutary rule of 
constitutional construction referred to, the importance of which cannot 
be overstated. It is intended to prevent courts from re-writing the 
Constitution in a form in which judges think it should have been 
written instead of giving effect to the language actually used in it; 
and very certainly departures from it will return to plague the authors 
of them.” Clarke, ze dissenting, in National Prohibition Cases, 253 
U. S.. 850, 410. 

The suggestion of Justice Clarke that any court under any cir 
cumstances could dream of re-writing the Constitution, is most dan- 
gerous, and while the language which the learned Justice uses may be 
permissible to dissenting judges, defeated counsel, politicians, and 
analytical jurists, all orthodox lawyers will recognize that the Con- 
stitution never changes, no matter what new beauties the process of 


judicial interpretation may discover therein, or how long such beaw- 
ties may have remained hidden. 





sibility. Whether the weight of such authority may be 
sufficient to induce the Supreme Court as at present 
constiuted to declare such officials immune from crim- 
inal or civil prosecution, and whether or not such legal 
immunity is granted to them, the practical difficulties 
of proceeding against individuals protected by the 
whole strength of the Federal Government, must be 
almost insuperable. As Mr. Justice Brandeis says in 
his dissenting opinion: 

“When these unlawful acts were committed, they were 
crimes only of the officers individually. The government was 
innocent, in legal contemplation; for no federal official is au- 
thorized to commit a crime on its behalf. When the govern- 
ment, having full knowledge, sought, through the Department 
of Justice, to avail itself of the fruits of these acts in order 
to accomplish its own ends, it assumed moral responsibility for 
the officers’ crime”; and as Mr. Justice Holmes says in his 
dissenting opinion: “It is desirable that criminals should be 
detected, and to that end that all available evidence should be 
used. It also is desirable that the government should not it- 
self foster and pay for other crimes, when they are the means 
by which the evidence is to be obtained. If it pays its officers 
for having got evidence by crime I do not see why it may not 
as well pay them for getting it in the same way, and | can 
attach no importance to protestations of disapproval if it 
knowingly accepts and pays and announces that in future it 
will pay for the fruits.” 

One of the severest blows at State sovereignty has 
recently been struck by the United States Senate. The 
Constitution provides certain qualifications for a sen- 
ator and provides that each House shall be the judge 
of the qualifications of its own members. No one can 
read Mr. James M. Beck’s book on “The Vanishing 
Rights of the States” without seeing clearly that the 
use of the word “judge” implies that the Senate is to 
act judicially in determining whether or not a senator 
possesses the qualifications described by the Constitu- 
tion. Political pressure upon the Senate, however, has 
proved sufficient to induce the majority of that body to 
refuse seats to persons elected to the Senate by the 
majority of the people of the State, not for the lack of 
any of the qualifications described by the Constitution, 
but for other reasons. The Senate, thus acting politi- 
cally instead of judicially, has established a precedent 
that no State can elect any senator to whom a majority 
of the Senate object. The theoretical right of the State 
to choose any person having the constitutional qualifica- 
tions is clear. Rights without remedies, however, are 
useful only for purposes of academic discussion, and 
the remedies of a State against any Federal acts are 
so narrowly limited that their supposed rights justify 
Mr. Beck’s adjective, “vanishing.” 

The sun of State sovereignty is setting. Over the 
whole political landscape the shadows lengthen. The 
twilight of the States is here. Less fortunate than the 
gods in Wagner’s opera, the States have no political 
Walhalla to which to retire. When their sun once sets, 
and apparently not before, they will realize the mean- 
ing of the ancient epitaph, Jlinm fut. 
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BUILDERS 
ALL! 


I. HARDY PIONEER, cleaving his homestead 
from the rough forests, has almost vanished—but 
his daring and creative spirit carry on. Spurred by 
the same building instinct, the value of real prop- 
erty in this country more than tripled within two 
decades—now reaching over 175 billions — more 
than half our national wealth. 

The same period marked a turning point in the 
living habits of our people. In 1000, six out of ten 
persons lived in the country. Now, more than half 
live, work and seek their recreation in the city. The 
change in habits has wrought changes in housing. 
Great hotels, office buildings and theatres are a 


fixed part of the modern city skyline. 














The change also occasioned new trends in the 


financing of real estate. The individual mortgage is 
giving way to bond issues, bought and distributed 
by the investment banker. Halsey, Stuart & Co. has 
taken part in financing some of the country's noted 
buildings. Through group mortgage bonds, it has 
also extended its service to many small property 
owners. Thus it aids the builder, aids in the steady 
improvement of property, and provides the investor 
with safe securities of attractive earning power. 
Investors interested in building a sound invest 
ment structure will find much practical advice in 
our booklet, “Essentials of a Sound Investment 


Policy”—mailed on request. 


HALSEY, STUART & CO. 


INCORPORATES 


CHICAGO, 201 South La Salle Street 


NEW YORK, 35 Woll Street 


AND OTHER PRINCIPAL CITIES 





THE PROGRAM | Every Wednesday evening you 
THAN of sound investment by listening 


ENTERTAIN to the Old Counsellor on the 





chain of 36 stations associated | 7 P.M. Mountain Standard Time 
with National Broadcasting Co. | 6 P.M. Pacific Standord Time 





Holsey, Stuort & Co. program. | 9 P. M. Eastern Standard Time 
% Broadcast over a Coast te Coast | & P. M. Central Standard Time 

























































PHILIPPINE JURISPRUDENCE—COMMON LAW OR 


CIVIL LAWr 


(Continued from page 94) 


course has been had to the rules, principles and doctrines of 
the Common Law in ascertaining the true meaning and scope 
of the legislation enacted in and for the Philippine Islands since 
they passed under American sovereignty." _ 

An examination of the reports of decisions of 
the Philippine Supreme Court will show that 
Anglo-American decisions and authorities are used 
and relied upon to a very large and increasing ex 
tent. Although, as stated in In re Shoop, the use 
in many cases is by way of dictum, nevertheless, 
the net result is that there is being developed in 
connection with this American derived legislation 
a substantial body of case law essentially Anglo- 
American in spirit and constituting in a general 
sense a body of Philippine Common Law. The dis- 
tinctly American elements in Philippine jurispru- 
dence are apparent: the entire body of public law,*’ 
presidential orders and congressional acts directly 
or indirectly applicable to the Philippines, together 
with the judicial interpretations and applications 
made by the Philippine and the United States su- 
preme courts. To these should be added the locally 
enacted American derived statutes with their body 
of judicial interpretation by the local supreme court, 
based largely on Anglo-American cases. 

It remains to consider what has been the 
growth and development with regard to the surviv- 
ing portions of the Spanish derived law. As has 
been pointed out, this law can be said in a general 
sense to have carried with it, when it was contin- 
ued in force, a surrounding body of judicial inter- 
pretation and commentary. While it is recognized 
that the Spanish case law is only of persuasive and 
instructive value and that the commentaries have 
no binding force, still this material has been much 
used, especially in the earlier years, in the 
interpretation and application of the surviving 
Spanish statutes; not to the extent and with 
the same effect, perhaps, as the Anglo- 
American case law with respect to the American 
derived statutes. But what is significant as show- 
ing the influence of the Common Law is found in 
the fact that the court in dealing with the Spanish 
statute law resorts not merely to the Spanish case 
law and commentaries but makes free and ever 
increasing use of Anglo-American case law. This 
use has been “for the purpose of showing that 
Spanish law and the Anglo-American law is the 
same and frequently it is for the purpose of ampli- 
fying or extending statutes. In most cases it is for 
the purpose of applying those statutes to the par- 
ticular case before the court; but whatever the use, 
the fact remains that through the influence of these 
cases a broad exposition of American case law is 
made” and “Anglo-American case law plays a very 
large part in amplifying and applying the law on 
those subjects which are still governed by the re- 
maining portions of the Spanish statutes.** The 
best evidence of the extent to which Anglo-Ameri- 
can Cases are used in interpreting the Spanish stat- 
utes is found in the frequency with which those 





26. Alzua and Arnalot v. Johnson, 21 Phil. 308 (1912). 
: 27. The Spanish Penal Code of 1887, as amended under Amer- 
ican sovereignty, considered as a public law, should be excluded. 
In re Shoop, 41 Phil. 218, 240-244. 
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cases are cited in the reports of decisions. While 
the earlier reports show that the citations of Span 
ish cases and commentaries was more frequent tha 
reference to American authorities, the later reports 
show the contrary.*® To the increase in the direct 
citation of American cases should be added the 
cumulative effect of the ever increasing citation of 
Philippine cases carrying American citations. It is 
but natural that with such a large body of Ameri 
can statute law to be interpreted and applied, the 
court should, in dealing with the Spanish statutes, 
approach them under the influence of the Common 
Law and perhaps breathe into these statutes of 
Civil Law origin much of the spirit of the Common 
Law. 

It would not be correct to say, however, that 
the Civil Law derived from Spain has passed from 
Philippine jurisprudence, It still occupies an influ- 
ential place. Its influence has, however, diminished 
as a result of this extensive introduction of Ameri- 
can derived statutes and by the use of Anglo- 
American case law in the interpretation and appli- 
cation not only of these statutes but also of the 
Spanish derived statutes which survived. The Com- 
mon Law has entered very largely and its influence 
is increasing. The final result may be a composite 
in which the features of the Common Law will 
greatly predominate. Whether the Anglo-American 
law will ever completely displace the Civil Law in 
the Philippines is doubtful, but this much is clear, 
that it has profoundly and fundamentally affected 
the jurisprudence of the Islands and is playing an 
increasingly important part in the growth and de- 
velopment of the system of law. The future status 
and influence of the Civil Law will depend in con- 
siderable measure upon the course which a codifi- 
cation movement may take and how soon such 
movement may start. The growth and develop- 
ment of the law, which has thus far taken place 
largely through judicial interpretation, is distinctly 
toward a Common Law basis. Any codification 
movement is quite likely to be affected by the prog- 
ress and success of the movement in the United 
States seeking a restatement of the American law, 
especially if such work is completed before efforts 
at codification have begun in the Philippines. There 
is no serious attention now being given in the 
Islands to codification. Aside from an unsuccess- 
ful effort to draft a new Penal Code, nothing is 
being done. The present process of growth through 
the courts is likely to continue. 

There are certain collateral influences still op- 
erating effectively in favor of a firmer establish- 
ment of the Common Law. Most of the young gen- 
eration of lawyers are English speaking and have 


29. In a tabulation contained in the opinion in the case of In 
re Shoop, it appears that in volumes 20 to 89, inclus’ve, of the Philip- 
pine Reports, United States authorities are cited 3,810 times; Philip- 
pine cases, 2,752; Spanish cases, 861; and English cases, 62. The 
American citations are over ten times as numerous as the Spanish 
citations. Continuing these compilations down to Vol. 50, the last 
published volume, the totals are as follows: United States citations, 
5,692; Philippine cases, 4,684; Spanish cases, 528; and English cases, 
69. In Vol. 48 one citation, in Vol. 49, 6 citations, and in Vol. 50, 13 
citations appear from the Spanish Supreme Court. It should be noted 
that the list of Philippine citations carries also citations of many 
United States cases. 
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been educated in law schools having curricula and 
methods of instruction substantially similar to 
American law schools. The case method of in- 
struction is very largely used and the cases are 
either American cases or Philippine decisions based 
upon Anglo-American cases. The on-coming gen 
eration of lawyers is being prepared under the same 
conditions. Another favorable factor is the abun 
dance of Anglo-American law material and its great 
accessibility, as compared with Spanish material. 
The excellent system of state and federal reports, 
the National Reporter System, the elaborate di- 
gests, the special complications of leading Ameri- 
can cases, the encyclopedias and treatises con- 
tribute tremendously to the influence of the Com- 
mon Law. The decisions of the Spanish Supreme 
Court are not digested and for practical purposes 
are inaccessible directly and are chiefly known in 
directly through the commentaries. One unfavor 
able factor to the further development of the Com 
mon Law is the bilingual system of the courts. By 
statute Spanish and English are both official lan 
guages and the former is still much used. This 
bilingual system was to have terminated in 1930, 











but unfortunately, for the progress of the Comm« 

Law, it has been given a further extension unt 

1940, notwithstanding the fact that the great m 

jority of judges and practicing lawyers can use 
english. 

But whatever the outcome, this may be said 
among the many contributions which the Unite 
States has made to the Malay people is the syste 
of Anglo-American public law with all its funda 
mental guarantees of life, liberty and property, and 
the genius and spirit of the Common Law. This 
contribution will ever remain an essential part of 
Philippine law and institutions. And if it may be 
permitted to suggest another contribution outside 
the field of law, but exerting a direct and powerful 
influence on the growth and development of law, 
one cannot do less than mention the great public 
school system patterned on the American plan of 


providing universal democratic education and using 
English as its medium of instruction; a system 
through which a Malay people, which for more than 
three centuries lived under Spanish rule, is being 
introduced to Anglo-American institutions and 


civilization. 


LETTERS OF INTEREST TO THE PROFESSION 


Revision of Corporate Mortgages 


Editor AMERICAN Bar ASsocIATION JOURNAI 

The corporation mortgage is due for a drastic revi 
sion. During the past twenty vears, bond issues under 
a million dollars have multiplied in number until they rep 
resent a tremendous portion of the invested capital of the 
middle size financial and business enterprise throughout 
the nation 

It has been the practice in preparing these mortgages 
to follow the provisions of those of the great corporations 
whose financing is done in Wall Street and whose secur 
ities are listed. It may be that the great financial institu 
tions of Wall Street see to the protection of the investors 
in bonds secured upon such mortgages, but it is certain 
that the smaller trust companies, throughout the land, trus 
tees under the myriad of smaller indentures, have no more 
interest in the trusts imposed upon them than to certif 
the bonds and collect their fees. 

These trustees, while given all of the power under that 
blue sky that investors often think they buy, are supin« 


in event of default. There is no parallel in business to 
the handcuffs placed by corporate mortgages upon the 
people who furnish the money here is no contract in 


the law so pitiable as a corporate mortgage in default 

In event of default, the trustee is empowered to peace 
ably take charge of the business and to operate it in the 
interest of the bondholders. How sweet that sounds to 
the man with a thousand dollars, but he does not know 
that corporate trustees are like statues in the park when 
it comes to protecting his interests. 

The trustee might as well be John Doe in name as 
well as in fact. (‘He has all of the virtues of the three 
little monkeys of the statuette who hear no evil, see no 
evil and speak no evil. As an administrative agent for the 
bondholders he has proven himself to be not only a fictitious 
person, as the law describes the corporate entity, but a 
glassy eyed individual that can shrug its shoulders. 

The revision of the corporate mortgage will at some 
time in the future provide for a John Doe trustee, a fic- 
titious person in whom the title shall vest. 

Such a fiction will necessitate provisions to take care 
of the present duties of the trustee of a mortgage not in 
default. The most important of these is the application 
of the proceeds of the bond issue and the provisions re- 
garding insurance 


The first of thes should be the direct bligat if 
the person or company which markets the bond issue. 
The person who gets the money of the bond purchaser 
should be shouldered with the responsibility for its applica- 
tion. This responsibility might better be protected by 
surety bond than imposed upon a trustee who, by the 


terms of the indenture, is exonerated from tio rr re- 
fusal to act. Upon the certificate of such an agent for the 
bondholders, his authentication of the bonds issued under 
the indenture would have the assurance to the bondholder 
of a duty performed. We have observed enough of the 
laxity of corporate trustees in this regard to nvinee us 
that the present machinery to protect the application of 


the finances, is inadequate. 

The second of these, regarding insurance, would be 
easily provided for by making a responsible insurance un- 
derwriter the agent of the bondholders It would be in- 
teresting to know how many corporate trustees do not 
have possession of fire insurance policies covering the prop- 
erty mortgaged. While a failure to see to this important 
»bligation of the company would seem almost crimin: 
the trustee, we have known of two instances of such 1 
lect. What penalty is imposed upon the corporate trustee 
for such default? 





A reputable insurance underwriter as agent for the 
bondholders would be too much interested in the premiums 
to neglect proper insurance. His contract with John Doe 
for the bondholders to see to the application of the pro- 
ceeds of insurance in case of fire loss would have real sig- 
nificance to the bond purchased 

The provisions of the mortgage for th peration of 
the business in case of default in payment of interest or 
principal are adequate, if it were not for the release of 
the trustee from all liability to act or not to act he 
cases in which the trustee has availed himself of the priv- 
ilege of peaceable action are so rare that this privilege is 
an empty power of no benefit to the bondholders Che 
bond purchaser, in fact, invariably buys himself a lawsuit 


in event of default. 

A provision appointing a day after default for the reg- 
istration of bonds and election of a factor for the bond- 
holders having all of the usual privileges of the trustee and 
none of the trustee’s protections would effect an expeditious 
administration, especially if such election were made annual 
during the period of default. 

Erie, Pen: Aug. 29 C. Harrison Lun 
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California State Bar Holds Second 
Annual Meeting 

The State Bar of California, at its 
meeting at Del Monte on Oct. 10, 11 and 
12 of last year, adopted a resolution that 
the legislature should amend the so- 
called Hornblower Act. This is the act 
passed by the last legislature and signed 
by the Governor which practically does 
away with the requirement for pre-legal 
education in the applicant for admission 
to the Bar. The question as to what 
standards for admission should be estab- 
lished was referred to a committee to be 
appointed by the incoming president for 
the purpose of studying the entire ques- 
tion and making a report to the next 
annual meeting. 

This action was taken, according to 
the San Francisco Recorder, following 
two notable addresses by William M. 
Simms of San Francisco, Dean of Hast 
ings College of Law, and by Mr. Fred 
E. Borton of Bakersfield. The follow- 
ing additional details of the Second An- 
nual Meeting are taken from the same 
publication: 

“The members of the bar and of the 
judiciary were welcomed by Mayor W 
G. Hudson of Monterey, a member of 
the Monterey county bar, and the re- 
sponse to the address of welcome was 
delivered by Hubert T. Morrow, for- 
mer president of the Los Angeles 
County Bar Association. In his remarks 
Mavor Hudson stressed the unselfish 
labors of the Board of Governors and 
the Judicial Council in improving the 
judicial system of the State, declaring 
that he was sure that the electorate real- 
ized the value of the work that those 
organizations were doing. The people, 
he said, realized that reforms in the 
machinery of litigation had not kept pace 


with progress in other lines and looked 
with confidence to these agencies to cor- 
rect that condition. 

“Mr. Morrow declared that there were 
certain essential problems that The 
State Bar should consider, which were 
the method of selecting judges so as 
to free the judiciary from the necessity 
of campaigning for support; control of 
newspaper trial of criminal cases; the 
restoration and maintenance of the con- 
stitutional rights of citizens; and the 
building up and maintenance of high 
professional standards and _ individual 
efficiency at the bar. Our present sys- 
tem of justice is not all wrong, he said; 
the machine is good; the difficulty lies 
in the inefficiency of the operators; the 
machine may be changed. But unless 
the operators are efficient all the changes 
in procedure that are made will not cor- 
rect the evil. 

“Secretary-treasurer Albert A. Rosen- 


shine of San Francisco presented the 


official canvass of the vote for members 
of the Board of Governors, showing the 
vote for each and the fact that 535 bal- 
lots cast in Los Angeles had been dis- 
carded for incorrect marking of the suc- 
cessful candidates. He pointed out that 
it these votes had been counted it would 
not have altered the results. 

“The new Board of Governors will be 
composed of the following: At Large, 
Charles A. Beardsley, Oakland; Thomas 
>. Ridgway, Los Angeles; M. C. Sloss, 
San Francisco; Leonard B. Slosson, Los 
Angeles. District One, Lawrence Puter, 
Eureka. District Two, Jesse W. Carter, 
Redding. District Three, J. W. S. But- 
ler, Sacramento. Districts Four and 
Five, Francis V. Keesling, Joe G. Sweet, 
San Francisco. District Six, William H. 
Donahue. Oakland. District Seven, J. 
W. Hawkins, Modesto. District Eight, 
David M. Burnett, San Jose. Districts 
Nine and Ten, Alfred L. Bartlett, Henry 
G. Bodkin, Los Angeles. District 
Eleven, Eugene Daney, San Diego.” 

The report of the Board of Governors, 
presented by Secretary-Treasurer Ros- 
enshine, outlined the decisions sustain- 
ing the State Bar Act and discussed 
problems considered during the year by 
the board. John E. Biby, of Los An- 
geles, chairman of the Committee of Bar 
Examiners, pointed out in his report 
that under the Hornblower Act they could 
no longer admit members of the bar 
from other states on motion, but must 
require them to take an examination— 
a situation, in his opinion, not without 
some advantages. He defended the atti- 
tude of the examiners in the conduct of 
examinations, declaring that every effort 
was made to admit rather than “flunk” 
applicants. Other interesting commit- 
tee reports were made by their chairmen 
at this and the two following sessions 
of the first day. At the afternoon ses- 
sion Miss Florence Bischoff of Los An- 
geles delivered an inspiring address on 
“The Attorney's Oath.” 

At the night session President Ridgway 
delivered his annual address. He 
touched upon a number of important 
topics of immediate interest, among 
them the disciplinary work of the State 
Bar, the crime situation, abuse of the 
freedom of the press, protracted litiga- 
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tion, cooperation with the judicial cx 
cil and the importance of mobilizing t 
forces of the State Bar. The Recorder 
report continues: 

‘Ambulance chasing and other evils 
were the themes of Friday morning’s 
session of the State Bar. Jefferson P. 
Chandler of Los Angeles presented the 
report of the Committee on Ambulance 
Ohasing, making a masterly exposition 
of the studies and investigations that 
have been conducted in various parts of 
the United States and the conclusions 
reached by the investigators. At the 
close of Chandler's address Peter Crosby 
of Oakland took the floor to denounce 
the activities of the banks, trust com- 
panies and title companies in practicing 
law. Argument on this matter was had 
Saturday morning. 

“Interesting and colorful was the 
ceremony at Colton Hall celebrating the 
eightieth anniversary of the signing of 
the Constitution of 1849. The Supreme 
Court of California met m bank and in 
the absence of Mr. Justice Shenk, who 
is ill, Superior Judge Jorgenson of 
Monterey county was appointed justice 
pro tem. Mr. Chief Justice Emmett 
Seawell delivered an address in whic! 
he outlined the early history of Monte- 
rey and the personnel and characteristics 
of the convention. 

“The problems of the Local Adminis- 
trative Committees were outlined in ad- 
dresses by | Bowen. Los Angeles; 
A. B. Bianchi, San Francisco, an 
Mount K. Wild, Fresno 

“Whether or not the judges of the 
State should do something to relieve 
themselves of the effect of the Supreme 
Court decision in the Hardy case was 
debated at the meeting of the Judicial 
Section. Presiding Justices William M. 
Finch of Sacramento and N. P. Conrey 
of Los Angeles advocated that the 
judges should seek some method of re- 
turning to the State Bar. Presiding 
Justice Works argued that the Supreme 
Court decision applied only to the right 
of the State Bar to discipline judges and 
that it did not and could not alter the 
mandate of the act that every person 
licensed to practice law in California 
must be a member of the State Bar 
Mr. Justice Richards of the Supreme 
Court explained the purport of the 
court’s decision and Mr. Justice Lang- 
don spoke at length in support of the 
position taken by Mr. Justice Richards 
The whole matter was later discussed 
at a meeting held on Saturday morning. 
Superior Judge C. J. Goodell of San 
Francisco presided at the meeting. 

“The newly created Association of 
Superior Judges completed its perma- 
nent organization with the election of 
Judge Raglan Tuttle of Nevada county, 


president: Judge ( ( Beaumont, 
Fresno, vice-president; John L. Fleming, 
Los Angeles, secretary. These three, 


with Judges Michael J. Roche of San 
Francisco and Homer Spence of Ala 
meda county, will constitute the Execu 
time Committee. The judges will hold 
their annual gatherings at the same time 
and place as the State Bar. 

“The annual banquet brought the an- 
nual meeting to a brilliant peak Friday 
night. President Thomas C. Ridgway 
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presided and acted as toastn 
dresses were dehvered by Mr. Chiei 
Justice William H. Waste of the Su 
preme Court, Ben F. Woolner of Oak 
land and by Gurney E. Newlin of Los 
Angeles. president of the American Bar 
Association, Several groups of songs 
were delightfu:ily sung by Mrs. Orrin 
Kip McMurray and Marion Vecki of th« 
San lkrancisco bar. 

“Charles A. Beardsley of Oakland w 
elected president of the State Bar of 
California at the meeting of the new 
Board of Governors Other officers 
elected were: Vice-presidents, Eugen 
Daney, San Diego; Leonard B. Slosson, 
Los Angeles; J. W. S. Butler, Sacra 
mento; secretary-treasurer, Joe G 
Sweet, San Francisco. 

“The Governors classified themselves 
as required hv the State Bar Act so that 
Governors Beardsley, Ridgway, Puter 
Butler, Sweet, Hawking, Bartlett and 
Daney drew the one-year term and Gov- 
ernors Sloss, Slosson, Carter, Keesling 
Donahue, Burnett and Bodkin drew the 
two-year term. 

“The board adopted a resolution re 
questing the members of the judiciary 
to continue their organization as the 
Judicial Section of the State Bar and to 
elect officers, appoint committees t 
carry on the work of the section during 
the coming year and to meet with and 
as a part of the State Bar at the annual 
meeting of 1930. 

“The members of the Board of Gov 
ernors filed declinations to serve on 
Local Administrative Committees, which 
were entered on the minutes. 


aster \ 








“The new board ratified the action of 
the old board in fixing the next meeting 
of the board for San Francisco on Fri- 
day, November 22.” 

Colorado 
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Colorado Moves to Reorganize Judicial 


System 
A move for a reorganizatior f the 
courts of the State was launched at the 
meeting of the Colorado Bar Associaton 


last September. Following a dis« 
of the report of the Judicial Salaries 
Committee made by Chairma George 
W. Steele of Denver, th Association 
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voted in favor of a more scientific and 
efficient organization and of the appoint 
ment of a committee to outline th 
changes needed. Phere will also be 
another committee, to be appointed by 
the incoming president, to compile stat- 
istics showing the amount of business 
done by the various courts of the State. 

Reorganization was urged by Justice 
Haslett P. Burke of the State Supreme 
Court, Judge Arthur Cornforth of Colo 
rado Springs, Judge George A. Luxford 
of Denver and many other prominent 
members in attendance. 

The Association will also continue its 
fight for increased salaries for the judges 
of the State. “In the election of Novem- 
ber, 1928,” said President Cass E. Her 
rington, in addressing the Associati 
at the first session, “we carried the cor 
stitutional amendment and got 
through the legislature but it was vetoed 
by the governor. I am mortified that 
this should have been the result. How- 
ever, as law-abiding citizens, we recog- 
nize the right of the veto by the chief 
executive and submit to his act but only 
temporarily 

“We must make the 
judges independent so they can equip 
themselves for this high office and at 
the same time not be handicapped by 
lack of income | wish to charge the 
members of this Association to make it 
their duty to see that the next legislature 
is so constituted that a bill can be put 
through that is fair to all and can be 
passed over the governor's veto if that 
becomes necessary.” 

[he report of Harrie M. Humphreys, 
secretary of the State 
showed that $25,000 has been spent in 
the last few years in attempts to secure 
salary judges. His 
report also showed that there are now 18 
honorary members and 517 active mem- 
bers of the State Bar Association. 

During the afternoon an address on 
“A Few Aspects of Legal Life in Italy” 
was given by Chevalier Pietro Gerbore, 
royal Italian consul at Denver. Signor 
Gerbore outlined the distinguishing dif- 
ferences ‘between the legal education 
given youths in Italy and other Lati: 
countries and that given in the United 
States. He also ported out the differ 
ence in the conduct of cases and thx 
status of the lawyer in Italian social 
political and economic life from that e1 
joyed by members of the legal frate: 
of the United States 

Two addresses were made at the 
morning session following. The first 
was by Mr. John L. Jerome Hart of 
Denver, who took for his subject 
W. S. Holdsworth: Oxford Vinerian 
Professor of Law.” Mr. Hart is a 
graduate of Harvard University and also 
ot Oxford, having had three vears there 
as a Rhodes scholar. He told in a most 
interesting manner of the famous Eng- 
lish jurist, author of the “History of 
Enghsh Law,” known to every attorney 
in the world. 

Mr. Hart was closely associated with 
Sir W. S. Holdsworth and gave an inti- 
mate sketch of his former instructor 
But four students are taught by Holds- 
worth each year and Hart was one of 
them during his academic pursuits at 
Oxford. Both the academic and sports 
lif at Oxtord were described 

An address on “Glasses of the Law,’ 
by Mortimer Stone of Fort Collins, was 
highly interesting to the lawyer dele- 
gates. Mr. Stone is known as one of the 
most forceful speakers in the ranks of 
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the coming vear, succeedi Cass 
Herrington of Denver. r of 
elected were Mary F. Lathrop of D 
ver, first vice-president; Charles 
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Kansas to Continue Fight for Judicial 
Salary Increase 
An interesting report of the work 
the Kansas Judicial Cor 1 was made 


by Justice W. W. Harve f the Su 
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preme Court. tts i ul it e annual 
meeting of the Kansas State Bar Asso 
ciation held at Puttsbur Nov. 1, 2 
and 3. He said that the Council had 
spent nost oOo the ist three years in 
securing data concerning the Kansas 
courts, and was on! yw beginning t 

operate effe ctivel is Tar is defin te rx 

sults were concerned. Among tl 

things that the Council thought should 
be done for mprov ge the administra 
tion of justice in the State were the fol- 
lowing: 

1 it should be made clear that the 
judicial system is a unit with the various 
courts closely reiated to each other. 

2. Only three classes urts are 
needed, including t 
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ATIONS 
verdict or plea of guilty in criminal 
cases in all cases except for a few of- 
fenses. 

“An inquiry into the advisability of 


continuing our present ‘indeterminate 
sentence’ law is a matter that would be 
worth while. The question has arisen as 
to whether judgments of trial courts are 
sometimes predicated upon false testi- 
mony. We would like to formulate an 
intelligent way to make an inquiry upon 
that question, and conduct such inquiry 
with a view of seeing to what extent 
that condition exists, who is responsible 
for it, and suggest methods of eliminat- 
ing, or at least reducing, it to a mini- 
mum, 

“For certainly, in this enlightened 
age, no state or nation should provide 
courts of justice in which perjury can 
prevail over fair, honest testimony. 


“We want something more than a 
fairly good judiciary. We have that 
now. We want it to be as beneficial as 


it is reasonably possible to make it. In 
the carrying out of its duties the work 
of the judiciary becomes as complicated 
as human activity in its many phases. 
First and last, every controverted ques- 
tion of consequerce, which arises from 
any of the business, personal or govern- 
mental activities of an active, intelligent 
people in their march and struggle for 
a higher and better. civilization, finds its 
way into the courts. To be efficient, it 


must be so organized and equipped that 
it can consider those questions intelli- 
gently, and decide them fairly, and with 
a reasonable promptness.” 

The annual address by President 
Charles D. Shukers, of Independence, 
was delivered at the opening session. 


In his address Mr. Shukers urged the 
bar to support a plan for the establish- 
ment of a temple of justice at Topeka to 
relieve crowded conditions in the State 
House and to take care of court work 
adequately. He also stressed the im 
portance of law ovservance by lawyers, 
particularly those statutes dealing with 
prohibition. At this session the Asso 
ciation approved the proposal of the 
Committee on Prospective Legislation, 
presented by Chairman Douglas Hud- 
son of Fort Scott. that the fight be con- 
tinued for an increase in the salaries of 
the district and supreme court judges 

\t the afternoon addresses 
were delivered by Mr. Donald Muir, 
chairman of the State Tax Commission, 
on “Some Experiences in the Legisla- 
ture and on the State Tax Commission,” 
and by Mr. Thomas A. Lee of pee 
m “Should Jury Trials be Abolished 
Kansas?” At the night session the me 
cipal address was delivered by Mr. John 
Marshall, of the Department of Justice, 
on “The Appointment of Federal 
Judges.” At the morning session of the 
second day Mr. Al! F. Williams, U. S 
District Attorney, delivered an address 
on “Crime and the Press,” in which he 
deplored the tendency of newspapers to 
devote too much attention to the ex- 
ploitation of sensational crime details. 
Much of this matter, in his opinion, was 
an open invitation to the younger gen- 
eration to commit similar crimes. He 
was followed by Hon. R. A. Burch, of 
the Kansas Supreme Court, who gave 
an illuminating account of the activities 
of the American Law Institute. He 
made a strong plea for active coopera- 
tion of the Kansas Bar Association in 
the work of the Institute. There was 
an address, “Skit on the Roman 
” by William B. Lawrence at this 


session 


also 
Bar, 
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session. In the afternoon there was the 
report of the Committee on American 
Citizenship by Chairman I. M. Platt, 
presentation of a cup to Albert Batten of 
Pittsburg, winner of the State oratorical 
contest on the ‘Constitution, and delivery 
of the winning oration. 

Mr. UO. O. Osborn of Stockton, for 
mer vice-president, was elected president 
of the association for the ensuing year. 
Other officers named were B. F. Hegler, 
Wichita, vice-president; W. E. Stanley, 
Wichita, secretary, and James G. Nor 
ton, Wichrta, treasurer. The last two 
were re-elected 

Members of the executive committe 
for the next year include B. I. Litowitch, 
Salina; Gordon Frith, Emporia; J. M. 
Challiss, Atchison; Douglas Hudson, 
Fort Scott; Albert Faulconer, Arkansas 
City; John S. Dawson, Hill City; 
Eustice Smith, Hutchinson, and A. M. 
Cowan, Wichita. 

At the annual 
Shukers acted as 
speakers were Hon. John Marshall of 
‘Topeka, Ralph T. O'Neil of Topeka, 
James M. Challiss of Atchison, Mr. Ben 
F. Hegler of Wichita, Hon. F. Dumont 
Smith of Hutchinson, and Hon. O. O. 
Osborn of Stockton, the newly elected 
president. 


banquet President 
toastmaster. The 





Miscellaneous 





The Douglas County (Minn.) Bar As- 
sociation, at a recent meeting, elected 
the following officers for the coming 
year: President, F. H. Borchert, Osakis; 
Secretary-Treasurer, Louis L. Larson, 
Alexandria. 

At a reorganization meeting of the 
Greer County (Okla.) Bar Association, 
held in November, B. F. Van Dyke was 
elected President and Herman S. Davis, 
Secretary. H. M. Thacker was named 
Treasurer. 

William D. Kyser was elected Presi- 
dent of the Memphis and Shelby County 
(Tenn.) Bar Association, at a special 
meeting of the directors in November 
Other officers named to serve during 
1930 are as follows: John D. Martin, 
first Vice-President; Charles L. Neely, 
second Vice-President (re-elected); 
Harry M. Adams, Treasurer (re- 
elected); William M. Stanton, Secretary 
(re-elected). The executive committee 
is composed of L. D. Bejach, Ceylon B. 
Frazer, Roane Waring and Frank J. 
Glankler. 

A permanent organization for the 
Nueces County (Tex.) Bar Association 
was perfected at a recent meeting and 
the following chosen as officers: Hugh 
R. Sutherland, President; M. Eckhardt, 
Vice-President; L. Hamilton Lowe, 
Secretary and C. W. Briggs, Treasurer. 

The annual meeting of the Sioux 
City (la.) Bar Association took 
place on December 8th and officers for 
the coming year chosen, as follows: 
President, A. QO. Jepson; Secretary, 
Karl J. Knoepfler; Treasurer, Byron 
Sifford. 

Sanford M. Keltner was chosen Pres- 
ident of the Madison County (Ind.) Bar 
Association, at a meeting of that organ- 
ization in December. Eli P. Myers was 
elected Vice-President and Lawrence 
M. Busby, Secretary-Treasurer. 

At the recent the 


annual meeting of 


New Orleans (La.) Bar Association 
John J. McCloskey was elected Presi- 
dent. Other officers chosen were Henry 

McCall, first Vice-President; Scott 
E. Beer, second Vice-President; Arthur 
B. Hammond, third Vice-President; 
Frank W. Hart, Secretary, and John R. 
Upton, Treasurer. 


The Bremer County (Ia.) Bar Asso- 
ciation, at its annual meeting and ban 
quet in November, elected the following 
as officers for the coming year: F. P. 
Hagemann, President; J. Y. Hazlett, 
Vice-President; L. H. Racker, Secretary; 
J. P. Murphy, Treasurer (re-elected). 


James P. Aylward 
elected President of 
(Mo.) Bar Association, at a recent meet 
ing of that body Ingraham D. Hook 
was made Vice-President, and Frank P. 
Sarker, Treasurer. 

At a meeting of the Bar 
of Fourteenth District (la.), held in De- 
cember, L. E. Linnan, of Algona, was 
elected President. Dwight McCarty, of 
Emmetsburg was re-elected Secretary- 
Treasurer. 

The Mahaska County (la.) Bar Asso- 
ciation, at its meeting in December 
named the following new officers for the 
coming year: L. T, Shangle, President; 
Arlo Palmer, of New Sharon, Vice 
President; H. S. Life, Secretary. Treas 
urer (re-elected). 

S. H. Clayton was chosen President 
of the Waco (Tex.) Bar Association for 
the tenth time at a recent meeting of 
that Association E. B. Baker was 
elected first Vice-President and Hilton 
Howell, Secretary and Treasurer. The 
directors are John McNamara, G. B. 
Rogers, T. J. Conway, Ludwell Lincoln 
and Pat Neff, Jr. 

A District Bar Association was 
cently —— at Garnett, Kan., 
Judge C. S. Smart of Lawrence, 
dent, and Richard Stephens of 
rence, Secretary-Treasurer. 

The Bar Association of the Twenty- 
first Judicial District (Mo.), at a meet- 
ing in Piedmont, elected J. L. Huett, of 
Centerville, President. 

The following were re-elected officers 
of the Franklin County (Kan.) Bar As- 
sociation, at a recent business session 
of that organization: President, W. S. 
Jenks; Vice-President, F. M. Harris; 
Secretary, John Quin. 
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Sessions Laws, Journals and Constit utional Con- 
ventions Wanted, especially 8S. C. 
1862; April 1863; 
; 1866 House, 1862; 
; 1866. Arizona 4th, 
a Senate 4th, 7th 
13th. Please report what you have. 
Catalogues mailed on request 


ILLINOIS BOOK 
EXCHANGE 


337 W. MADISON ST. (Canal Station) 
CHICAGO, ILLINOIS 


6th, sth, 






































Automobiles 


HUDDY on 
AUTOMOBILES 


Automobiles 
SCHWARTZ TRIAL OF 


AUTOMOBILE 
ACCIDENT CASES 


1 volume, $10 delivered 


Automobiles 


SUNDERLIN on 


AUTOMOBILE 
INSURANCE 


1 volume, $10 delivered 





Bankruptcy 


COLLIER on 
BANKRUPTCY 


13th Edition with 1929 


Supple ment 





Equity 


LAWRENCE on 
EQUITY 





Marriage—Divorce 


SCHOULER on 


MARRIAGE, 
DIVORCE, and 
DOMESTIC 
RELATIONS 


> = - 
3 volumes. $30 delivered 


It is the aim of 


MATTHEW BENDER 
and COMPANY 


to produce only 
books of 
genuine merit 
which justify 
publication 


MATTHEW BENDER & CO. 


INCORPORATED 


109 State. St. 
Albany, N. Y. 


296 Broadway 
New York City 


Bankruptcy 
GILBERT’S COLLIER 


BANKRUPTCY 


l large volume, $20 delivered 





Federal Practice 


BENDER’S FEDERAL 
FORMS 


Keyed to the U. S. Code 


2 volumes, $20 delivered 





Mortgages 


WILTSIE on 
MORTGAGE 
FORECLOSURE 
and MORTGAGES 


2 volumes, $25 delivered 











Stock 


WICKERSHAM on 


STOCK WITHOUT 
PAR VALUE 





Wills 


LEWIS on 
WILLS 


Form book—text book, di 
rest of law on wills. 


1 volume, $15 delivered 





Wills 


SCHOULER on 


WILLS, EXECUTORS, 
& ADMINISTRATORS 


With 1926 Supplement 


4 volumes, $40 delivered 
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Lawyers know, some- 
times from bitter ex- 
perience, that the most 
painstaking search is 
not proof against human 
error. That is why so 
many attorneys advise 
clients, who are buying 
or lending on real estate, 
to insist that a title pol- 
icy be included in the 
transaction. 


The New York Title and 
Mortgage Company is 
the largest title insur- 
ance organization in 
America. Behind each 
of its policies stand cap- 
ital funds of more than 
$60,000,000. 


It has provided facilities 
through which title in- 
surance may be pro- 
cured from any point in 
the United States. Its 
agency system now cov- 
ers 23 States and its ap- 
proved attorney list is 
composed ofleading real 
estate attorneys. It de- 
mands opinions by rep- 
utable counsel, there- 
fore attorneys are not 
deprived of anything by 
the use of title insur- 
ance, they are bene- 
fited by it. 


Upon request, we will 
mail you our bi-monthly 
publication “The Na- 
tional Titleman,” with- 
out expense or obli- 
gation. 
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SECURE As THE BEDROCK oF NEW 





A man walked into a realty office: “I am leav- 
ing for England and wish to dispose of all my 
real estate at once, for cash,” he said. 

Itwas sold. The buyer made a nice profit selling 
the land in parcels. The original owner spent 
the money and died insane, in France. Doctors 
stated that he had been hopelessly demented 
for years. His heirs successfully contested 
the original sale and defeated the claims of 
all intervening purchasers. 


Whenever you buy or lend on real estate a New 
York Title policy is always your best policy. 


NEW YORK 
TITLE AND MORTGAGE 


*" 
COMPANY 
135 Broadway New York City 


Capital Funds over 60 million dollars 





Titles insured to real estate located any- 


where in the United States 
J f ane 5 
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